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PEEFACE. 



In introducing to my readers " The Institution of 
Marriage in the United Kingdom " I perform a some- 
what similar office to that of the chairman at a 
meeting called to hear a lecturer, whom he introduces 
without himself passing through the consecrated 
ordeal. The audience do not mind this seeming 
absurdity, expecting to have what is more substantial 
than formalities — a lecture which they may heartily 
enjoy or profit by. 

When I tell my public that I am about to address 
them upon marriage, they may at first yawn, remem- 
bering that hundreds of writings upon the same 
subject have preceded mine. But when I add that I 
intend to criticise the law upon marriage, they will 
very likely smile at my daring, and perhaps listen to 
my remarks in the expectation of becoming them- 
selves, in turn, critics of my criticism. 

I wish nothing better ; and should be flattered if 
I could raise a full discussion of the questions I 
propound. Old as the subject is, and handled as it 
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has been, it never loses its gigantic importance. 
Whether married or single, scarcely anybody fails or 
has failed to reflect upon the matter, and there are 
few, I take it, but would like to hear anything new 
that could possibly be said upon such a theme. 

If I were to announce that I had made any great 
discoveries in this much explored .land, people would 
with great reason demur and laugh at my pretension. 
I do not claim any such thing. But I may venture to 
say that there is novelty in the way I present old 
views, and that I not unfrequently draw new conclu- 
sions, which may startle those who, not being familiar 
with philosophy and logic, have never taken the 
trouble to see how their most simple principles work. 

As for the style of- my book, I have not intended 
to write exclusively or even mainly for the legal 
profession. I am sure it is in that quarter that I 
shall find least sympathy, because of the well-known 
reluctance and opposition to reforms which charac- 
terise that branch of the community. I address 
myself in preference, not to common readers,' but 
certainly to all those who may be able to understand ' 
and appreciate this sort of discussions. 

And here I have had to encounter and endeavour 
to overcome a special dif&culty. To keep alive through 
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the book all the legal expressions and no others, 
would have made it both affected and unintelligible to 
such readers as I invite to examine into my views. 
But to exclude entirely those expressions would have 
been almost impossible without completely disfiguring 
and debasing the subject. Hence a medium which I 
have tried to maintain as well as possible. 

This course was the more necessary, since, to 
criticise the law, I had to expound it, and to expound 
it I was obliged to quote from statutes and from 
known expositors in their own words. I have done 
so freely, and with a sense of the gratitude it imposed 
upon me. In this wise the reader may rely upon at 
least a fair exposition, which may compensate for any 
difference between his views and mine with regard to 
the wisdom of standing legislation. 

Let my attempt to reform be deemed, as it is, bond 
Jide ; let ever so few, sharing my opinions, endeavour 
to spread them, and I shall not consider a waste of 
time the labour spent in preparing this volume.* 

LoiTDON, March, 1879. 

* Appendices E and r, which were not compiled early enough to be 
mentioned in their proper place, refer to pages 118-119, and to pages 
147-161. 
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CHAPTER I. 

PRELIMINAET. 



If we except industrial matters which appertain to the 
subsistence of individuals and families, there are probably 
no others that affect mankind in so serious and general a 
way as those relating to marriage and subjects connected 
therewith, for, in truth, they alike concern the two great 
instincts of man and of all animated nature, viz., sustenance 
and procreation. An individual who is once satisfied with 
the solution he has found to the questions of subsistence and 
family, reputes himself happy, and may take up at his leisure 
all other matters affecting his energies, such as politics, 
study, religion, &c. 

Hence arises the importance, recognised in all countries 
and at all times, of legislation in matters concerning the 
family, or in other words, marriage, with its antecedents, 
collaterals and consequences. An inquiry into its state or 
condition and the improvements of which it is susceptible 
appears to us so important an investigation, that we have 
been unable to resist the desire of pursuing it by means of 
the following pages, which spring from long meditation on 
the subject, from entire good faith, and a spirit essentially 
sympathetic. It is very probable that we may have fallen 
into grave errors, or that some of our conclusions may at 

B 
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least be styled preconceived or exaggerated. Still •we 
would beg our readers to consider whether the surprise that 
some of our opinions will create may not be due in great 
part to defects of ordinary logic. 

Many views that do not meet with favour are simply the 
logical consequences of admitted principles ; and it would 
not be without interest to point this out in each branch of 
human knowledge whenever occasion should arise. In 
philosophy, for instance, it ia a truth that none to-day would 
venture to dispute, that the natural laws are general and 
constant ; yet how can we reconcile with this principle an 
invocation or prayer to heaven, which from its very nature 
admits the possibility of a change in those laws ? In like 
manner it is admitted as indisputable that every phenomenon 
is the effect of some cause prior to and distinct from the 
phenomenon, its effect. Nevertheless volition is put for- 
ward as the cause of actions, and yet has no cause itself. 
In courts of law, suicide is almost always attributed to 
temporary insanity, unless the would-be suicide escape death ; 
for in that case he is reputed sane, inasmuch as punishment 
is apportioned him. How often do the more fervent 
partisans of free trade fall into contradiction by admitting 
unjustifiable exceptions in an economic sense? And in the 
case of war we condemn it with our whole hearts, until some 
fine day when the demon of discord or of international zeal 
causes us to fancy our country in imminent peril, from which 
it becomes necessary to save her by war. And lastly, to 
cite an instance not less instructive tlian risible, do we not 
see religious sects clamouring each for toleration for itself, 
whilst attacking others without mercy t The contradictions 
in matters of legislation are not less flagrant, as we shall 
have but too frequent occasions to point out in the course 
of these pages. 
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The matter which, they contain vDl therefore be essentially- 
practical, although our inferences may often widely differ 
from prevailing opinions. This very fact would therefore be 
a ground of opposition for the conservative spirit which 
distinguishes the English people— conservative, perhaps, 
more in the literal than in the political, monial or religious 
sense of the word. Nor will this be the sole source of 
opposition upon which we reckon. There are subjects upon 
which but few persons venture frankly to express their 
minds, and, among them, all that concerns marriage holds 
a place, it being connected with religion and conventional 
morality, where dissimulation or reserve merges easily into 
hypocrisy. So much the worse for the progress and triumph 
of truth. Fortunately, however, truth, in the way of pro- 
gress, is like the star of a certain constellation, towards 
which our planetary system is gliding without our being 
aware of it, and whither it will continue to glide, even 
against our will, if we could form any will upon such a 
subject. 

We have to wrestle likewise, in our endeavour to attain 
speedy reforms, with the legislative machinery of the Imperial 
Parliament, whose tardiness and obstructions have become 
proverbial ; indeed so evident even to itself, that a Select 
Committee of the House of Commons has been appointed to 
seek to amend its modes of proceeding. Even if the most 
urgent and useful of these reforms be adopted, there will 
still remain afoot permanent causes of dilatoriness for legis- 
lative measures of an ordinary character. The fact is that 
the Parliament of the United Kingdom has more than 
enough to do with questions of a purely national character ; 
and foreign affau-s, the army, the navy, finance, and other 
matter!?, take up a deal of time. 

Under this aspect — and we do not wish to consider it here 
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4 PRELIMINARY. 

under any other — the pretension of the Irish Home Eiders 
might have some foundation if it were more clearly defined ; 
if, for instance, they proposed a complete autonomy for 
Ireland— not, certainly, because the British Parliament is 
■wanting in the desire to consult the interests of the sister 
island, but besause it lacks material time and sometimes 
even local knowledge. When the question is looked at in 
this light, it is intelligible that the autonomy of Ireland 
might become a true privilege if the same prerogative ■were 
not extended to Scotland, perhaps to Wales ; and if, to 
complete the system, England ■were not divided into two 
or more sections, in the manner of its archiepiscopal dioceses, 
so as to form a true union of Federal States or Provinces. 

Such an arrangement would be the more logical and 
natural, as the British Parliament practically recognises 
the legislative independence of Scotland and Ireland, 
although it itself legislates upon each section whenever 
it is deemed advisable, not^withstanding that the special 
character of the laws thus promulgated is, in our opinion 
and on not a few occasions, absolutely wanting in foun- 
dation. Thus, for instance, in the very matters to ■which 
■we intend devoting these pages we would remind our 
readers that Parliament, having been called upon fre- 
quently to legislate upon marriage, divorce, the property 
or goods of married people, &c., has never passed an Act for 
the -whole of the United Kingdoiii, but merely partial Acts 
for England and Wales, sometimes for Ireland, and very 
rarely for Scotland, a country which, as we shall shortly see, 
is greatly in need of reform upon such subjects. And why 
such a mode of proceeding is adopted we are at a loss to 
iinderstand. We can comprehend that in certain matters 
— such, for example, as the organisation of the municipal 
government of any section — ^it may be needful to make and 
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pasd Acts of a local character j but as regards matters of a 
general nature, where the principles of convenience or 
abstract justice are the same, we are of opinion that any 
laws that are enacted should be general, and extended to the 
entire kingdom. 

Far be it from us to dream of proposing here a constitu- 
tional reform that should aim at a division of the United 
Kingdom into autonomous provinces having each a legisla- 
tive power. Not only would such a proposal be out of 
place, but we do not think there would be the slightest 
probability of popularising in this country that federative 
system whose inconveniences, not less than its advantages, 
are clearly patent to our eyes. But we cannot see why 
Parliament does not legislate generally and uniformly, on 
behalf of the three great sections of the kingdom, upon the 
matters which form the subject of the present work. Under 
all circumstances we are fully aware that a long time must 
elapse before the reforms we here propose are carried out, 
even if we succeed in producing a conviction of their neces- 
sity or convenience. But although we may have to wrestle 
with more than one obstacle, which will considerably 
lengthen the period of discussion, it is absolutely needful 
that a beginning should be made, and that is at least a 
glory to which we aspire. 

In order to give unity and precision to the reforms we 
venture to bring forward, we have summarised them in the 
draft of a Bill which, as may readily be understood, cannot 
<ro beyond a draft. It is a resime of our opinions upon the 
organisation of marriage and its collaterals, a species of goal 
to which a gradual development must tend, as we know 
full well that it cannot be rea<;hed at once. To it we refer 
as the definition of each conception that should go to shape 
a definite formula. 
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CHAPTER II. 

OF THE NATURE OF MARRIAGE. 

In order to ascertain wtether the laws are or are not in 
conformity -with the nature of marriage, it is necessary in 
the first instance to define what that nature i.s. Prior to 
the religious reformation in the fifteenth century (and 
amongst Catholics of the present day) marriage in Central 
and Western Europe was contemplated under three aspects, 
viz., natural union, civil contract, and sacrament. Since the 
Eeformation it has been looked upon in this country simply 
as a civil contract founded upon the basis of natural associa- 
tion. Blackstone, in his Gom/mentaries (according to Kerr's 
revision, 1876), says : " Our law considers marriage in no 
other light than as a civil contract. The holiness of the 
matrimonial state is left entirely to the ecclesiastical law.' 

Natural marriage is the permanent union of a man and 
woman, moved by the instinct of reproduction. In certain 
classes of our population we have many instances of such 
unions, which the law does not directly impugn, but which, 
on the other hand, it does not sanction, and that conse- 
quently have neither legal rights nor obligations. In 
Scotland, inasmuch as the union is public, that is to say, 
made in the presence of others, it acquires, by that simple 
fact, a legal sanction ; but there always remains a distinction, 
although a slight one, and occasionally difficult of discern- 
ment, between natural and civil marriage. Under its first 
aspect we will only consider it when we need to determine 
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the essence of the institution. Under the aspect of a 
sacrament we have no intention to examine it at all, and if 
we aUude to it here, it is simply to express that it does not 
exist in the eyes of the law, whence important conclusions 
are deducible, to which, when occasion arises, we shaU call 
attention. 

We have therefore to consider marriage chiefly as a civil 
institution. It is caUed a contract, hut is it really one 1 In 
order to answer that question, let us examine first of all 
what are the general characteristics of a contract. We 
believe they are the following : first, that its object shall 
be clearly determined and guaranteed by law ; second, that 
the contracting parties shall be of full age or have the 
permission of their parents or guardians ; third, that they 
shall act freely and with knowledge of what they are about ; 
fourth, that they shall stipulate all the conditions ; Jifth, 
that the covenant shall be rescindible at will, and voidable 
through default of any substantial requisite ; sixth, that it 
shall be executed with the legal formalities. 

First. — What is the object of marriage, and up to what 
point is it guaranteed by law 1 We might learn its object 
through the definition of our legists. Blackstone, however, does 
not properly give any, for he merely says " marriage includes 
the reciprocal rights and duties of husband and wife, or, as 
most of our elder law-books call them, of baron and feme" 
The majority of our expositors consider "ofispring" as the 
principal object of marriage, and, as an accessory, the mutual 
support and assistance of husband and wife. But is ofispring 
the constant aim of husband and wife? By attributing to 
them this aim and object the efiect appears to have been 
confounded with the cause. Men and women are induced 
to unite, in a majority of instances, by the instinct of repro- 
duction, which we will here call love, to use the definition of 
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Voltaire. The ordinary and accepted effect of its intimate 
connection is offspring ; but that is not the object which 
induced the marriage, if -we except perhaps a small minority 
of cases. Very frequently married couples prefer to have no 
offspring, and many of them, make no mystery of their 
desire. They will use measures to prevent it, or accept with 
disappointment the effects of their want of care. The 
numerous cases of infanticide committed by married fathers 
or mothers, daily made known by the public press, prove 
only too clearly that their authors would have preferred 
remaining without such incumbrance ; and, in fact, to 
receive it with any pleasure, two circumstances are required, 
viz., philoprogenitiveness, or the love of offspring, and the 
means or I'esources to support it. Philoprogenitiveness, 
although a natural instinct upon which rests the perpetua- 
tion of the species, and, as such, more or less pronounced in 
all cerebral organisations, not unfrequently is weak or 
becomes pervei'ted, and hence the cruelty of certain pro- 
genitors. The want of means of subsistence, although a less 
frequent cause of child-murder, nevertheless from time to 
time exerts its influence. After all, the primary object of 
husband and wife is to satisfy the cravings of love, and law 
runs the risk of going astray whenever that propensity is 
lost sight of. 

It is very certain, however, that there are men and 
women who marry for no such purpose j the objects they 
have in view are of a different kind, but can only be at- 
tained by submitting, or appearing to submit, to the law 
of marriage. Some are in search of fortune, others of 
domestic protection ; some again seek valuable connections, 
and others social position ; but it is easy to conceive that 
these collateral circumstances are independent of marriage 
and can exist without it, just in the same way as marriage 
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can dispense with them. They do not, properly speaking, 
form any part of marriage, and when they are sought for, 
apart from amorous desire, they might of themselves form 
the object of a contract, easy to conceive (although by the 
imagination only), separate and distinct from marriage. 
In reality.it is perhaps the only thing which in marriage 
can be styled a contract, as we shall have occasion to observe 
hereafter. 



Let us here inquire : — ^Does the law guarantee the natural 
and direct object of marriage ? Does it compel one of the 
partners to share the amorous desires of the other in case of 
a refusal? The law has never attempted to do so, as it 
would be equally cruel and ridiculous. The fulfilment 
therefore of the original object of marriage is left to the 
determination of the couple themselves. In one sense only 
can it be said that the law lends its sanction to the conjugal 
debt, and that is by exonerating from all responsibility the 
partner who in [order to obtain it should employ violence. 
But are there many men, placed in a certain social sphere, 
• who would avail themselves of such authority 1 And under 
any circumstances, would it not be a privilege of which 
their weaker and tenderer companions are deprived? We 
may therefore fairly conclude that there is no legal sanction 
for the original object of marriage. 

Be it observed that the law does not even mention it. 
It demands of a married couple cohabitation, love and 
fidelity. Cohabitation certainly is not incompatible with 
the absence of all intimacy between the parties. Such is the 
condition of many who have become distasteful to each 
other, and who cannot, or do not find it convenient to seek 
a legal separation. Fidelity fraternises even with default of 
cohabitation. But when either the one or the other is 
refused, is it easy to attain it? Most certainly the pubUc 
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authority may compel cohabitation ; but beside3 that it ia 
not easy to maintain it by any exercise of rigour, it would 
be of little use for the cardinal aim of marriage, if love or 
harmony ceased to exist between husband and wife. And 
as regards love, how to restore it ? What chastisement 
would bring it back when once it has departed ? Fidelity 
has no other legal prop in this country than the right to 
divorce j but there is no direct mode whatsoever to impose 
it J nor does a cause of divorce exist where the husband is 
the guilty party, unless he be at the same time culpable of 
other failings, to which we shall hereafter refer. 

Let us see how far the law extends as regards the special 
duties of each partner. The husband owes to his wife 
support and protection ; the wife to the husband, honour 
and obedience. Support, only rigorously due where the 
wife has no means and the husband has, or can work, is 
probably the only obligation which the law can insist upon, 
and it is likewise the only one which is virtually claimed. 
And yet it is not a specialty of marriage, inasmuch as, by a 
special contract, it may be stipulated and is stipulated even 
between persons not legally united in marriage. Pi'otection 
is a sufficiently vague duty, which depends more upon per- 
sonal character and public opinion than upon the law. 
Honour, unless it means fidelity, is likewise vague and 
dependent, more than anything else, upon the nature and 
education of the wife. Lastly— Obedience : upon what 
does it turn ? What are its limits f Must a wife submit 
to humiliations in obedience to her husband ? Must she 
keep to the house if he choose to consign her to imprison- 
ment? Must she follow him to distant and imhealthy 
countries and forfeit all her friends and connections ? Many 
suppositions might be formed wherein obedience would not 
be due in justice, but which the law has not foreseen nor 
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conld provide against. And then, what means would it be 
lawful for a husband to employ in order to obtain obedience 
from his wife ? How abundant a source of contention ! 
In conclusion we may observe that, if the cardinal object of 
marriage is wanting in legal sanction, the accessory duties 
of the partners do not hold it very effectively. 

Second. — In contradistinction to what happens in other 
contracts, in marriage the contracting parties do not require 
to be of full age, it being suflScient if the male is fourteen 
and the female twelve, or in other terms, they must have 
reached the age of puberty, that is to say, they must be fit 
for generation, which is more in accord with the natural 
association than with the civil character of the institution, 
more with physical necessities than with the development of 
the reason required to bind oneself in civil contracts. It is 
true that the law requires of minors the permission of their 
parents or guardians, not, however, as a necessary condition 
for the validity of their marriage, but as a precaution which 
subjects such couples as neglect it to certain light penalties 
which are rarely, if ever, imposed. The result is that a lad 
of fifteen, who is unable of himself to buy or sell, say a 
horse, may bind himself in perpetuity by a tie which may 
wreck his future life. 

Third. — Every contract must be free and exempt from 
fraud or error : — and marriage likewise. But this freedom, 
upon what does it hinge ? Upon the fact of cohabitation, 
which certainly does not constitute marriage ; inasmuch as 
a man and a woman may inhabit the same house and even 
have certain mutual duties and rights towards each other 
without being married, as, for instance, a householder and 
his housekeeper. As regards other duties, there is scarcely 
a presumption that they are accepted — a mere presumption ; 
for although a married couple may express its consent thereto, 
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it is for the sake of form only, and occasionally perhaps 
■with mental reservations, as on the part of the husband, for 
instance, with respect to fidelity, and on the part of the 
■wife ■with respect to obedience. If a person should express his 
refusal to submit to determinate duties, by that very fact he 
must renounce all idea of marriage. His rights and obliga- 
tions are all traced out in an unalterable ■way by law. As 
regards error or fraud, the question becomes complicated. It 
is clearly laid down that there is no other error carrying 
with it annulment of marriage than that of identity of 
person ; and as regards fraud, if it do not turn upon the 
self-same identity, it is very difficult to conceive any that 
can annul a marriage. 

Fourth. — But even should the married couple come to an 
understanding upon the subject, it would not be in their 
power to alter their rights and obligations. They could not, 
for example, covenant that the husband should be exempt 
from the observance of fidelity in exchange for the wife's 
freedom from obedience. They could not covenant the 
duration of the contract, nor its dissolution for other causes 
than the very few laid down by law. As regards property, 
only, can there be in reality any liberty or variety in the 
stipulations ; but this side of the question is not an essential 
of marriage, as we have already observed, and even the 
liberty of which we speak is not of very ancient date. Time 
was, and that not so very long ago, when, upon this very 
point, the law contained but general and invariable rules, 
which made the husband, with few limitations, the owner of 
the property of his wife, with the obligation to maintain the 

family. 

/I 

Fifth. — Nor can marriage be rescinded at the pleasure of 
. the parties interested, like other contracts, especially those 
'^^ dealing with associations or companies to which the marriage 
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contract is assimilated. Even those definite causes whicli 
render it rescindible at the request of one of the partners are 
few — very few as compared with all those which, as making 
a marriage union intolerable, would justify a demand for its 
rescission. It is annullable if there be any defect in those 
requisites which the contracting parties should possess, or 
which ought to figure in the act, as, for instance, if there 
existed any impediment between the parties, or either of 
them had been forced into it. In this respect it coincides 
not only with ordinary contracts, but likewise with every 
legal institution, such as a last will, the guardianship of 
minors, and settlements of every kind. 

Sixth. — The celebration of marriage requires certain for- 
malities ; but it is not easy to determine what are and what 
are not substantial for its validity, even in England, where 
the regulations are most precise. In Scotland it may be said 
that they are nominal, inasmuch as the determination of the 
parties, though it be tacit, is sufficient for the efficacy of the 
marriage. 

We deduce from the whole of the foregoing that marriage 
differs to such an extent from contracts in general, and even 
from those of association in particular, that it scarcely 
deserves the name of contract. And exactly those altera- 
tions required in the law, the better to adapt it to the 
welfare of the interested parties, would bring it closer to the 
contract of partnership or association to which it is usual to 
compare it. 

Even thus the backbone of marriage will be natural 
union, sustained by domestic, popular, and religious sanctions. 
The influence of the civil law is of itself very weak for 
the objects of this association ; and in proportion as this fact 
becomes more and more perceptible, the legal sanction will 
gradually withdraw from a field which appertains entirely 
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to the other three sanctions. Be it observed that legislation 
has been profuse in many branches of social life, of which 
the laws in economic, religious, and even criminal matters 
offer the best illustration. That by such means, amongst 
others, European civilisation has made great strides, is a 
circumstance that will scarcely admit of doubt ; but it would 
be wrong to attribute to the laws indistinctly and in the 
future the civilising influence they may possibly have had in 
the past. In proportion as civilisation advances, the civil 
laws, speaking generally, become less necessary, if they are 
not absolutely embarrassing ; they should draw in rather 
than swell out, and such is visibly the course we are at present 
steering. As we shall advance more deeply into the study of 
our subject, we hope to make this fact more manifest to 
our readers. 



MAEHIAGE AND LOVE. 15 



CHAPTER III. 

MARRIAGE AND LOVE. 

It is possible to arrive at the same conclusions by examining 
the tendencies of marriage as it is constituted by law. "Wo 
have seen that the institution is based upon love, the 
guarantee of the instinct of procreation, as hunger is of the 
nourishment of the frame. Love, physiologfically considered, 
(the only light in which we consider it here) is, the same as 
hunger, an organic force which, in each township of a given 
territory and climate, must, when left at liberty, have a 
fixed quantUy. Hunger is estimated or measured approxi- 
mately by the quantity of food-products consumed by a 
certain population, and could be measured with precision if 
all persons were able to purchase the amount of food they 
require. But as the rich waste, just as the poor fall short 
of a sufficiency, the sum of the food consumed cornea 
probably pretty near to what would be required for the 
subsistence of each community of people. But this is not 
the case with love. Its quantity is not susceptible of 
measurement ; but it is not on that account less certain 
that it is iu the same position as all natural forces whose 
primary law, as well in organic as in inorganic nature, is, 
according to modem science, " preservation or permanency." 
Force, like matter, cannot be created or destroyed, at least 
in the present, and above all at the will of man. It can 
only be transmuted or diverted, and will be so if any benefit 
can arise from the process. Thus we see that electricity can 
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be transmuted into caloric and light when two currents of 
opposite electricities come together ; and that the lightning 
conductor silently and inoflFensively discharges the cloud 
which, left at liberty, might discharge itself in a disastrous 
manner. 

Analogous phenomena occur with the organic forces, 
whereof love is one. Left to itself, not only as regards the 
civil law, but the moral sanctions, that is to say, religious, 
domestic, and popular — or public opinion — it would have no 
other limit than that which natural sanction might impose, 
viz., the healthy condition of moderate exercise, and the 
contrary effects of abuse of the sexual functions, to which 
the reproduction of the species is entrusted. But all 
these sanctions have undertaken to restrict such exercise, 
apprehensive of abuse or other consequences of liberty which 
they consider fatal ; and even in a state of savagery, the 
most favourable for the liberty of love, it is somewhat 
restrained, not merely by natural sanction, but by thethree 
moral sanctions, or the domestic and popular at least, in the 
form of resistance and vengeance. In a state of civilisation, 
more or less advanced, the civil law, either separately or 
associated and united with the religious law, has formed the 
institution of marriage in order to regulate the exercise of 
amorous passion and support and bring up the family, its 
natural consequence. The greater the facUities which the 
law provides for marriage, the less will the satisfaction of 
love depart from its natural condition ; the greater the 
diflBculties it throws in the way, the greater the amount of 
love which will remain without legitimate satisfaction ; 
and as it is not possible to destroy it, even in the remotest 
degree, all that is not satisfied in a legitimate way must be 
transmuted or diverted. 

Amorous passion extends over three-fourth parts at least 
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of the ordinary life of human beings, which we estimate at 
sixty years' duration. With few exceptions, all human 
creatures, men and women, experience it during that period 
in a more or less vivid way, and would satisfy it freely were 
it not for the restrictive sanctions. The number of those 
who are excluded from marriage, and consequently from the 
only licit means of supplying the necessities of love, is very 
considerable. In the appendix to the fourth annual report 
of the Registrar-General in 1842, Dr. William Farr says : 
" The fact that one-fifth of the people of this country who 
attain the age of marriage never marry; and that the women, 
though capable of bearing children at 16, and certainly 
nubile at 17, do not marry until they attain a mean age of 
24:'3, the men until they are 25|^, proves that prudence, or 
moral restraint, in Malthus's sense of the term, is in prac- 
tical operation in England to an extent which had not been 
conceived, and will perhaps scarcely be credited when stated 
in numbers." See Appendix B, iv. for most recent data. 

We are not ignorant that the chief cause of compulsory 
celibacy is poverty, taking the word in a broad sense to 
express " the want of sufficient means to maintain a family." 
But for this state of things, which troubles so many indi- 
viduals, the law is in no small degree responsible, both by 
favouring the unequal distribution of wealth, and not con- 
tributing, as far as in it lies, to the raising of wages, which 
it might do by promoting emigration to the Colonies on a 
large scale, and allowing the propagation of doctrines — now 
persecuted and condemned — that would moderate the in- 
crease of the poorer population. There are, besides, other 
causes, apart from poverty, which dissuade from marriage, 
aud for which the law is more directly responsible : viz. {a) 
the apprehension of not finding in the married state the 
happiness sought after, and the inability to slip the tie when 
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it becomes a heavy chain ; (&) the desire among poor and 
little educated persons to avoid the expense and preliminaiy 
steps to marriage. To complete the number of mAile or 
marriageable persons who are not married we must add to 
the foregoing classes those couples which, having contracted 
marriage, have separated either de facto or by the ministra- 
tion of the law. If we could obtain reliable statistics of all 
the classes, the total number of persons deprived of the 
lawful enjoyment of love would probably be- found not 
inferior to one-fourth part of the total quantity of indivi- 
duals fit for marriage. 

What becomes of this portion of force 1 First, it keeps, 
almost unbrokenly, within the ranks of permanent natural 
unions or concubinage ; second, it is transmuted, without 
injury, into absorbing occupations ; third, it is transmuted, 
with injury, into strict abstinence or compulsory chastity ; 
fourth, it Ls diverted perniciously {a) into solitary habits or 
onanism, (6) into prostitution or mercenary love. We hope 
that our readers, appreciating the necessity of making 
certain allusions and using the words by which they are 
designated, in treating the thorny subject we have taken 
np, will pardon both the words and the allusions, so care- 
fully avoided ordinarily by puritanism or conventional 
morality to the prejudice perhaps of the elucidation of the 
gravest questions. 

Persons whose amorous passions are very weak (and their 
number is but small) may solve the difficulty, so to speak, 
by eagerly devoting their lives to certain occupations which 
may in themselves be good, bad, or indifferent, according to 
individual character and dispositions. Monks and nuns, 
who employ themselves in works of charity or in the 
education of the young, may find in those noble occupations 
a force which will absorb that of their sexual appetites, sup- 
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posing these to be of the weakest or most moderate 
character. Unfortunately it is not always so, and hence 
the scandals which have hot spared individuals of the regular 
and secular clergy, to whom marriage has been prohibited. 
Such individuals then fall into the other classes, and, 
according to each case; the remarks we are about to make 
concerning them wOl find their application. For reasons 
which will shortly appear, we place last upon the list the 
category with which we headed it in the preceding para- 
graph, viz., " concubinage," and proceed to examine the 
other items. 

Gorwpulsory chastity, or absolute abstinence. This is the 
transmutation we consider pernicious, and beg here to 
transcribe certain pertinent fragments written by a well- 
known author, whose work has been translated with success 
into most of the current European languages. We refer to 
" The Elements of Social Science" hy a Doctor of Medicine, 
16<A Edition, which, at page 80, contains the following lines : 
"It is most unwise to suppose that our chief duty with 
regard to our appetites and passions is to exercise self-denial. 
This quality is far' from being at all times a virtue ; it is 
quite as often a vice, and it should by no means be uncon- 
ditionally praised. Every natural passion, like every organ 
of the body, was intended to have normal exercise and 
gratification ; and this is an object to which every individual 
and society at large should aspire. It is always a sign of 
imperfection in an individual or in a society if the normal 
requirements of all their members be not duly provided for. 
At present, in this country, abstinence or self-denial in the 
matter of sexual love is much more frequently a natural vice 
than a virtue, and instead of deserving praise, merits con- 
demnation, as we may learn from the mode in which all-just 
nature punishes it. Wherever we see disease following any 
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line of conduct, we may be certain it has been erroneous 
and sinful, for nature is unerring. Sexual abstinence is 
frequently attended by consequences not one wMt less serious 
than sexual excess, and far more insidious and dangerous, as 
they are not so generally recognised. While every moralist 
can paint in all its horrors the evils of excess, how few are 
aware' that the reverse of the picture is just as deplorable to 
the impartial eye ! " 

At page 406 the writer expresses himself as follows : 
" Sexual love is a requirement of our being so essential that 
it should be included among the -iiecessaries of life. By 
these is understood at present only those things such as food, 
fresh air, &c., which are absolutely essential to the life*of the 
individual ; but it is a grand error, and one which has per- 
vaded and rendered utterly fallacious all theories hitherto 
formed of human nature and systems of human society, to 
suppose that the exercise of the reproductive faculties is not 
also essential. In the humblest organisms, in the simple 
cells of the protophytes, reproduction as well as nutrition is 
always one of their essential vital characteristics ; and in 
man, too, the exercise of this function is absolutely essential 
to the health, happiness, and integrity of his being. The 
appetites for food and love are the two grand conservative 
powers of life : the one provides for the maintenance of the 
individual, and the other for that of the species ; and man is 
dependent on a due gratification of both for a free, a healthy, 
or a happy life. The man who cannot satisfy his hunger, 
and who has to toil from morning to night to effect this, may 
be said to be enslaved to this appetite ; and he who cannot 
satisfy his sexual desires, and who suffers therefor, from the 
dissatisfaction of mind and debility of body, the penalty im- 
posed by nature for the frustration of her great purpose, 
may in like manner be said to be enslaved to this passion. 
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Neither of them has a free, a dignified, or an independent 
life. A due gratification of these appetites for food and love 
is the foundation of our health and content, and without this 
our life must always be bound to a state of dependence." 

Later on, at pages 496 to 500, he minutely explains the 
diseases resulting from sexual abstinence both in man and 
woman, and in support of his doctrine cites numerous 
medical authorities, English and foreign. We have not 
thought it incumbent upon us to enter into details, although 
the matter is well deserving the study of those men who are 
called upon to influence by their opinion, and to amend the 
laws in so far as the latter tend either directly or indirectly 
to produce compulsory chastity. Nevertheless the evils 
arising from abstinence are probably less in quantity than 
what might be believed, seeing the considerable number of 
nubile unmarried persons. There are others that are more 
alarming, and some of them are ordinarily as much over- 
looked as the lirst-named. The exigencies of nature are so 
general and despotic, that very few persons of a certain age 
are sufficiently free from them to deprive themselves of the 
use of their sexual organs, either honestly or viciously, 
according to their position. 

Self-abuse. — Although onanism is usually contracted 
dui-inw the early years of puberty, it is continued in a more 
advanced age among the bashful — those, for instance, who 
dare not make advances to accessible women, and among 
young people who do not marry. It occasionally assumes a 
character of horripilation, as in the case of a shepherd 
referred to by the Chevalier Richerand, in his " Treatise of 
Physiology," and as is illustrated so graphically and 
piquantly by M. A. Belot in his novel of " Mdlle Giraud," 
somewhat exaggerated, it- is true, like every characteristic 
novel, and especially a French one. To judge from his 
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insinuations, we must conclude that " there is something 
rotten in the State of Denmark " when we see two young 
girl friends mysteriously united by a certain intimacy which 
passes the ordinary bounds of innocent aflFection. It would 
be the feminine repetition of the even more odious con- 
nection of the ancient Greeks, as presumed in Harmodius 
and Aristogiton, and imputed even to some eminent men, 
and would give a new aspect to the deviation or diversion, 
which we will call the perversion, of sexual love — a deviation 
that appears to have pi-edominated in all declining civilisa^ 
tions, and which is now attributed to the Chinese. 

In either form it is the cause of very serious organic 
disorders or diseases, as it is certainly a very grave'moral 
disorder, which may be studied in works of medicine and 
even in those of various writers upon popular hygiene and 
education. As the fatal influence of these habits, so con- 
trary to the ends and means of nature, are well known, we 
need not here particularise them. It will sufiice for our 
purpose to call attention to one of its causes, viz., the 
absence of marriage in persons who, being fitted for the 
married state, nevertheless do not marry. And it should be 
observed here that the habit of solitary pleasures is frequent 
among women who, having been married, become widows 
or are separated from their husbands, while still young, 
without the possibility of contracting another marriage or 
forming a liaison equivalent to it under its natural aspect. 

Prostitution, or Mercenary Love. — Nor will we dwell 
upon the well-known pathologic and moral effects of this 
social sore, although the causes, in so far as they are con- 
nected with the laws and institution of marriage, require 
our attention. The most general and powerful of them is 
poverty, for which the law, as we have already pointed out, 
is partially responsible. In the first place, the insufficiency 
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of their wages induces certain -women to sell their favours, 
they naturally belonging to the number of those whose 
amorous passions are the strongest. In the second place, 
the insufficiency of resources of certain men to maintain a 
family, moves them to seek the occasional and less costly 
favours of women predisposed to concede them for the two 
causes above hinted at. To the foregoing classes we must 
add, on the part of women, a small number whose tempera- 
ment draws them by degrees to their loss, and with whom, 
contrary to the above-mentioned, the price which they 
put upon their favours is the efifect and not the cause of 
their ruin. Among men there come as supplicants for such 
favours those who though able to marry do not do so, oat 
of fear of the present organisation of the institution, and 
those who being married by law are not so in fact, or in 
other words, according to nature. From these two last 
series of men and women, that is to say, those who are 
less traffickers in love than in money, we must exclude 
many couples who are united in concubinage ; and the rest 
goes to swell the vortex of prostitution. This also has its 
degrees and modifications, but for our object there is no 
necessity to specify them. 

To sum up, therefore, we find that the factors of the 
product are : (a) poor girls without education and keenly 
sensible to temptation ; (b) poor men who do not choose to 
create a family of paupers ; (c) women of means, but more 
excitable than prudent, and who for the most part begin 
by being victims to seduction ; {cF) worldly men, or such as 
are unfortunate in their marriage. For women of all the 
above classes to arrive at the sad condition in which we 
now consider them, they must of necessity combine certain 
requisites, such as good looks, affiibility, humility, and 
must be wanting in sufficient tutelary motives, such as 
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spring from a religious sentiment, a respect for family, 
friends and relations, and public opinion, &c. Vanity, 
which makes them morbidly sensible to praise, is frequently 
a predisposing cause of imprudences that have an unfortu- 
tunate termination. If, to the whole of the foregoing we 
add that opinion is much more severe where woman is con- 
cerned than it is with man, it is easy to conceive that the 
number of women liable to fall into abandoned ways is very 
mucli less than the number of men disposed to solicit their 
favours ; and hence the prostitution. If for a moment w& 
were to suppose that the numbers who go astray werfr 
equally divided between the sexes, the result could scarcely 
be designated by that name ; the main cause of sterility in 
public women would disappear ; and if we were likewise to- 
suppose that poor people were to have recourse to the em- 
ployment of precautions against generation, the result would 
be permanent unions or natural marriages, to which man- 
kind tends in preference to fortuitous unions. In this way, 
virtue among the majority of women is the indirect cause of 
the prostitution of the minority. It would be sufficient 
to suppose that the spinsters were just as little scrupulous 
as the bachelors, or not more severely censured than they, to 
arrive at the same result. In fine, the former who owe to 
the latter their existence, give it to the unhappy creatures 
who inspire them with so much contempt, and who, by serv- 
ing as a lightning-conductor to masculine electricity, contri- 
bute to preserve the virtue of their adversaries, or, what, 
amounts to the same thing, to maintain their own miserable 
condition. 

Natural Union is but another name for concubinage^ 
or true marriage in its essence, but without the formalitiea 
or the effects of law. Love's force is therein preserved,, 
less changed than in any other of the sexual relations, law- 
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fill marriage excepted. Taking as the natural state of such 
force the permanent and spontaneous union of the sexes 
without other sanctions than the primitive or original ones, 
marriage is a deviation in a good direction, and concubinage 
is a counter-deviation of marriage towards the natural 
state, without assuming it in strictness ; because public 
opinion and religious sanction do not approve of concubinage, 
and in some countries it has even been the object of legal 
persecution. Let us hear upon this matter certain reflec- 
tions of the author previously quoted, who, at page 408 
and following ones, speaks thus : — " If the young man, 
unwilling to prostitute himself to mercenary love, seek 
rather an unmarried intimacy of a higher nature, indignities 
even more formidable oppose him. The secrecy that such 
an intimacy involves and the fear of detection are much 
greater, for, strange to say, society is far more embittered 
against such an alliance than any amount of mercenary love. 
. . . . Stolen interviews, fear of discovery and of con- 
sequent loss of character, place the youth here in a most 

undignified position The want of freedom and 

dignity in love overshadows all the rest of life and degrades 
the whole character, A man or a woman who has, in one 
of the most important relations of life, been put in the 
position of a pickpocket, has his sense of honour vitally 
wounded, and cannot be expected to have an ingenuous 
character. Clandestine love fills the whole of society with 
deceit and suspicion; every one suspects his neighbour, 
and is in his turn the object of suspicion, and even were 
there no other obstacles to the elevation of the human 
character, this alone, as long as it continues to exist, must 
be fatal to the hopes of the moralist." 

And as regards the number of these pairs opposed to 
marriage, but who imitate it as far as lies in their power, 
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the author, at page 377, expresses himself in this wise : " It 
is singular that among a large part of the poorest and most 
abject members of society the . . . formulary of marriage 
is very frequently dispensed with. Mr. Mayhew says that 
not more than one in twenty of the street-folk in London 
who live as man and wife, are married, as they deem it a 
needless and expensive ceremony. Among the working 
classes, too, such partnerships are very common, and are on 
the increase, even in this country, and still more on the 
Continent. It is common for the rich to keep mistresses, 
with whom they often live almost as man and wife, and it is 
chiefly among ladies of the educated classes that such con- 
nections are rarely, if ever, met with. But when educated 
women come to understand the real nature of the sexual 
laws, and the sacredness of the duty of healthy exercise, 
they will feel that if they have not the opportunity of 
marriage, or are averse to enter upon that indissoluble state, 
these temporary and unfettered connections are the only re- 
source for them. To remain an old maid is a thing which 
no woman who attends to the voice of natural morality 
can consent to. She must feel that by so doing she is not 
fulfilling the laws of her being." 

We do not agree with the sentiment expressed in the 
second part of the paragraph above transcribed. Whilst the 
institution of marriage subsists, public opinion will be averse 
to concubinage, as otherwise the sphere of action of the 
formerwould be reduced almost to nil; and whilst that opinion 
continues severe against concubinage, educated women will 
abstain from enrolling themselves in its ranks. In fact, if 
we put aside opinion (and we include under that word the 
part which the religious principle may contribute), what 
could deter from concubinage ? The thing which a woman 
fears in such unions, as the law gives them no direct 
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guarantee, is the being abandoned by a fickle lover, and 
losing, not so much his love as the protection and support 
■which she hoped to obtain at his hands. But these benefits 
may be secured by a cautious woman who makes beforehand 
a contract with her lover, who, unless he avows at the outset 
his contemplated perfidy, will not refuse to promise, in a 
binding manner, and even to guarantee, the pecuniary aid 
which resolves itself into subsistence and protection. 

We may, in support of our doctrine, allude to what passes 
in certain regions of America that we have visited, viz., the 
Antilles, and the sea-coast of Venezuela, Colombia, and 
Central America, which the Spaniards called Tierra Firme. 
In those countries public opinion, formed by the educated 
portion of society, is very severe in respect of women 
belonging to it, although indulgent enough with those of the 
inferior class. In the latter, concubinage is the rule, and 
not only between men and women of the same class, but also 
between men of the first and women of the second. The 
result is that marriage holds, with the nubUe population, 
an inverse proportion to what it does in Europe ; and, not- 
withstanding the existence of not a few single women among 
the educated classes, their conduct is, as a general rule, 
beyond suspicion. For concubinage to find an entry among 
them it would require public opinion to become modified, 
which would be tantamount to the abolition of marriage. 
But, it may be asked, would it not be better to abolish con- 
cubinage "i Undoubtedly ; but how 1 By destroying its 
motives ; that is to say, by, as far as possible, facilitating 
marriage. If some are deterred from it on account of the 
expense and annoyances of the entry into that state, and 
others on account of the diflBculties of getting out of it when 
necessary, let marriage be simple and cheap; Make divorce 
likewise easy, so easy that it would leave no fear on 
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aoy one's mind of seeing oneself for ever bound by grievous 
chains. " Prohibition to go out," says Bentham, " is pro- 
hibition to go in," and ia the same proportion in which the 
open doors would let out repentant consorts we should see 
a procession'to the Temple of Hymen of devotees but little 
inclined that way at present. But this is not the place to 
treat that question, to which we merely allude here in order 
to complete our thought. Our conviction is that by making 
marriage easy in every way, concubinage will receive its 
death-wound ; and if it be pos.sible to modify opinion upon 
the use of means to keep the population within the limits of 
ample subsistence, the two reforms combined would likewise 
destroy prostitution, and considerably reduce the unnatural 
practices to which we have above alluded. 

An equally natural effect of the change would be the 
diminution of infanticides and voluntary abortions, where 
they arise from the desire of concealing an infringement of 
the moral law, which demands rigorous chastity from single 
women. (See Appendix B, iv. 10.) So connected are these 
crimes with that public opinion which censures the frailty of 
such women, that in the countries before referred to, where 
concubinage is common among persons of a certain class, and 
where, iu consequence, natural children are much more 
numerous than legitimate ones, voluntary abortion is most 
rare, and infanticide almost unknown. It is true that in 
those same countries another cause is wanting, less powerful, 
perhaps, for the commission of such crimes, viz., misery, for 
life is easy there, and mothers feel but little anxiety touching 
the means of maintaining their offspring. When we reflect 
upon the great results to human welfare, and even to 
morality, its twin sister, which would naturally flow from 
facility in marriage, and a voluntary heeping in the marriage 
state, the conclusion is a necessary one, that no means 
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should be neglected that are likely to conduce thereto. 
Certain associations, like the one, for instance, that bears 
the title of the "Society for the Suppression of Vice," 
might employ themselves much more advantageouslyin study- 
ing this question than in hunting up- pamphlets vhose in- 
fluence may be adverse to conventional morality, but whose 
tendencies in the sense of scientific morality would be favour- 
able were their suggestions not faulty, as we shall hereafter 
have occasion to submit. 
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CHAPTER IV. 



LOVE AND MOEALITY. 



There is little doubt but that the spirit of the laws, if not 
the letter, adapts itself more or less to the moral ideas which 
prevail in society, and that these ideas are affected in turn 
by religious principles. The morality of sexual relations, 
dictated by love, in the sense which we have attached to 
the word, is consequently judged according to that criterion, 
and in conformity therewith opinion is formed and the laws 
are not nnfrequently given. In proposing reforms in the 
latter, in so far as they are connected with love, it becomes 
therefore advisable to consider whence their errors proceed, 
as a means of correcting and avoiding them j and this is 
what we now propose to do. 

Modern civilisation owes its origin to three differeut 
sources, wherein must be sought its religious and moral 
principles as well as its literature and laws : the Roman 
Empire, the heir in its turn of ancient Greece ; Judaism, 
with the modification of Christianity; and the conquest 
of Europe by the Asiatic, German, and Scandinavian 
races. There is matter here for a special work, and not a 
slight one, which we are incapable of tackling even were it 
necessary to do so for the object we have in view. That 
object is reduced to inviting attention to the origin of the 
moral ideas admitted into this country, approximately the 
same as in the rest of Europe and America, touching the 
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sexual relations and touching the sanctions — legislation 
among others — which govern them. 

That moral ideas generally are not and have never been 
the same at all times and in all countries is a fact which 
can scarcely admit of controversy. But without referring to 
other matters, the one which engages us just now presents 
itself as an easy proof of our assertion. The notions con- 
cerning love entertained by Greco-Koman antiquity differed 
greatly from our modern ideas, and the styling " corruption '' 
or " laxness of customs " that which most clashed in them 
with modern ideas is neither more nor less than declaring the 
mere fact of the divergence. But even at the present day, 
what difference is there not between Christians and Mussul- 
men, between Latins and Greeks, between Protestants and 
Catholics, between Episcopalians and Presbyterians, between 
Quakers, Mormons, Methodists, Unitarians, and others ? If 
the comparison be made between Chinese, Hindoos, and 
Japanese, and the European nations, the difference will be 
even more perceptible. As regards the respective strength 
of the three' elements which have entered into modern 
European civilisation, with regard to the moral notions 
concerning love, but little was the force of the invading 
peoples who established themselves in the West, from the 
fifth century forwards, as compared with Eoman influence 
and that of Christianity. Of the two, it was the latter 
which prevailed at length, as is shown by the following 
examples, among others, which we here proceed to quote. 

Blackstone, alluding to the duty of society and of govern- 
ment concubiter prohibere vaga and the tendency of the 
Eoman law in this sense, says (in Dr. Kerr's edition) : " If 
a parent did not provide a husband for his daughter by the 
time she arrived at the age of 25, and she afterwards made a 
slip in her conduct, he was not allowed to disinherit her upon 
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that account, quia non sua cixlpa sed parentum id commisisse 
cognosdtur." In his Studies in Roman La%o, Ac, Lord 
Mackenzie says : " In early times celibacy was considered 
censurable by the Romans. This view passed away in the 
general degeneracy of manners at Rome, especially after the 
civil wars at the close of the Republic, when the conduct of 
women of rank rendered marriage exceedingly distasteful to 
the men. To counteract these evils Csesar encouraged 
marringe by rewards. Augustus went still further by 
passing the famous Lex Julia et Papia Poppoea, containing 
some severe regulations against celibacy, while solid favours 
were bestowed on those who had a certain number of 
children. Little benefit resulted from these laws, which 
operated very unequally and sometimes oppressively, and 
they were frequently defeated by the Emperors themselves, 
who were in use to give the jus trium liherorum to persons 
who had no children and even to some who were not 
married. Constantine abolished the jjenalties of celibacy. 

" Under Augustus, concubinage (the permanent cohabita- 
tion of an unmarried man with an unmarried woman) was 
authorised by law. The man. who had a lawful wife could 
not take a concubine, neither was any man permitted to 
take as a concubine the wife of another man, or to have 
more than one concubine at the same time. A breach of 
these regulations was always condemned and fell under the 
head of stuprum. In later times the concubine was called 
arnica. Between persons of unequal rank concubinage was 
not uncommon, and sometimes it was resorted to by widowers 
who had already lawful children and did not wish to contract 
another legal marriage, as in the cases of Vespasian, Anto- 
ninus Pius, and M. Aurelius. . . , Under the Christian 
Emperors concubinage was not favoured ; but it subsisted 
as a legal institution in. the time of Justinian. At last Leo, 
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the philosopher, Emperor of the East, in a.d. 887 abrogated 
the laws Trhich permitted concubinage as being contrary to 
religion and public decency. ' Why,' said he, ' should you 
prefer a muddy pool when you can drink at a pure foun- 
tain?' The existence of this custom, however, was long 
prolonged in the West among the Franks, Lombards, and 
Germans, and it is notorious that the clergy for some time 
gave themselves up to it without restraint." 

In the chapter on divorce the same author expresses 
himself in the following terms : " Divorce existed in all ages 
at Rome. In the earliest times it was probably little used ; 
but it is difficult to accept as true the traditional story, told 
by Aulus Gellius, that Carvilius Euga was the first who 
divorced his wife in the 523rd year (b.c. 230) after the 
building of Rome. Divorce, in the Roman law, was the 
dissolution of a lawful marriage in the lifetime of the 
spouses by the will of both or one of them .... and 
originally this liberty was only restrained by sentiments of 
morality and public opinion, without any legal prohibitions. 
During a long period divorce was not abused by the Romans, 
but at the close of the Republic and the commencement of the 
Empire, when the corruption of manners at Rome became 
general, divorce prevailed to a frightful extent. Marriage 
was thoughtlessly entered upon and dissolved at pleasure. 
Sylla, Caesar, Pompey, Cicero, and Antony put away their 
wives, and Augustus and his successor did not scruple to 
follow their example. At the same period divorces on the 
woman's part were extremely common. Seneca notices this 
laxity of manners, and Juvenal (6 Sat. 20) gives a remarkable 
instance of a Roman matron who is said to have gone the 
round of eight husbands in five years. To check this de- 
plorable corruption, laws were passed inflicting severe 
penalties on those whose bad conduct led to divorce ; an'd 
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there are imperial constitutions pointing out -what should be 
deemed just causes of divorce. . . . Yet, notwithstand- 
ing these peual enactments, divorce was in all cases left 
entirely to the free will of the spouses." 

Nor was prostitution at that time looked upon with the 
same severity as in the present day. It is true that it did 
not take exactly the same form. The courtezans, as they 
were called in Greece and Rome, were somewhat in the 
style of the women nowadays designated in France the 
demi-monde ; of a higher grade than, or at least not so low 
in the scale as, the unhappy _/s?Zes de lajoie, or more correctly 
styled filles de la rue. Among them were reckoned the 
Aspasias and Phrynes, and even female members of the im- 
perial family, such as the Julias and Agrippinas. As divorce 
and concubinage rendered prostitution less necessary, the divi- 
sional line between accessible and honourable women was less 
strongly marked than at the present time, and public women, 
properly so called, did not run such a competition as to 
dispose of their graces for a mere coin. Such was Greco- 
Koman morality in I'espect of love, and which was to be 
succeeded by Judaic-Christian morality. There is, however, 
one point of coincidence noteworthy on the birth of Chris- 
tianism, and it is, that both civilisations abstained from 
polygamy. 

Polygamy was certainlj'' not unknown among the people 
of Israel, and there were some among them, Solomon, for 
instance, who carried it to excess. But this was the excep- 
tion and not the rule, and writers are not wanting who say 
that it was the transgression of prohibitive laws. It is 
most probable that the customs became modified, and in 
Jesus's time polygamy was not practised, although it was not 
expressly prohibited, whence it is reasonable to believe that 
the Roman law, under which the Jews then lived, had not a 
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little part in the change. It is certain that the Jews in the 
East practise polygamy. But, -whatever the cause, it was 
not in use on the advent of the Founder of Christianity, and 
Jesus had no necessity or occasion to give it his express 
condemnation. It is incorrect therefore to say, as some 
have done, that Christianity abolished polygamy. The 
prior and subsequent morality conformed in this particular 
entirely to the new religion ; but not so with regard to the 
other questions raised by the sexual relations without the 
pale of legal marriage, as we have already seen in respect of 
prostitution and concubinage. 

With the exception above alluded to, the Jewish religion, 
different in this from that of the Gentiles, was ascetic, even 
in matters of love. This spirit is evidenced from the very 
outset in the legend in Genesis which furnished the theme 
of Milton's grand but lugubrious poem. To associate with 
an original sin the union on which depends nothing less than 
jiropagation — the existence of the human race — and of which 
our first parents were ashamed, is to carry asceticism a great 
deal too far. And afterwards the austerity of the Prophets 
(the expositors of morality, according to Israelitish notions, 
arid of whom John the Baptist was the last and not the 
least severe) shows that the asceticism of that people ex- 
tended to the repression of all pleasures and even bodily 
comforts, saving always those transgressions which, allied to 
idolatry, were condemned by the said Prophets, whose voice 
was never heard in vain. 

Jesus, as a Jew, participated in the Jewish beliefs, and in 
the matter now under contemplation nourished pretty nearly 
the previous moral ideas, tempered, however, by his condition 
of an Essenian, and perhaps likewise by his residence in 
Galilee. He was strict against adultery, although not to 
the degree to permit an adultress to receive the punishment 
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which the people would have inflicted upon hor in his pre- 
sence. But upon all other sexual questions he kept silence, 
and there is nothing in his words or in his conduct to 
authorise the rigour with which they were treated by his 
most eminent disciples. According to the first of the 
Evangelists (Matt. xix. 7.), he did not prohibit the subse- 
quent marriage of a man divorced from his wife on account 
of her adultery, although at a later period such prohibition 
was made a principle current in the Church and among 
Christian peoples. In truth, asceticism, increased among 
them, owing probably to the personal character of John and 
Paul, the most influential propagators of the new faith, and 
to the ingress of many stoics who infused into it their system 
of morality just as the Platonists infused their spiritualism. 
Our assertion is strengthened by the following passages 
from the New Testament. St. Paul, in his First Epistle to 
the Corinthians, chapter vii., says : "1. Now concerning the 
things whereof ye wrote unto me : It is good for a man not 
to touch a woman. 2. Nevertheless, to avoid fornication, 
let every man have his own wife, and let every woman have 
her own husband. 5. Defraud ye not one the other, except 
it be with consent for a time, that ye may give yourselves to 
fasting and prayer ; and come together agaia, that Satan 
tempt you not for your incontinency. 6. But I speak this 
by permission, and not of commandment. 7. For I would 
that all men were even as I myself. But every man hath 
his proper gift of God, one after this manner, and another 
after that. 8. I say therefore to the unmarried and widows, 
It is good for them if they abide even as I. 9. But if they 
cannot contain let them marry : for it is better to marry than 
to burn. . . . 25. Now concerning virgins I have no com- 
mandment of the Lord : yet I give my judgment as one that 
hath obtained mercy of the Lord, to be faithful. 26. : J 
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suppose therefore tliat this is good for the present distress : 
I say that it is good for a man so to be. 27. Art thou 
bound unto a -wife i Seek not to be loosed. Art thou 
loosed from a wife ? Seek not a wife. 29. But this I say, 
Brethren, the time is short ; it remaineth, that both they 
that have wives be as though they had none. 32. But I 
■would have you without carefulness. He that is unmarried 
careth for the things that belong to the Lord, how he may 
please the Lord. 33. But he that is married careth for the 
things that are of the world, how he may please his wife. 
34. There, is a diflference also between a wife and a virgin. 
The unmarried woman careth for the things of the Lord, 
that she may be holy both in body and in spirit : but she 
that is married careth for the things of the world, how she 
may please her husband. 38. So then he that giveth his 
virgin (daughter) in marriage, doeth well ; ' but he that 
giveth her not in marriage doetli better.' 39. The wife is 
bound by the law as long as her husband liveth ; but if her 
husband be dead, she is at liberty to be married to whom 
she will, only in the Lord. 40. But she is happier if she 
so abide, after my judgment, and I think also I have the 
spirit of God." 

St. John, in his First Epistle, chapter ii. expresses himself 
in this wise : "15. Love not the world, neither the things 
that are in the world. If any man love the world, the love 
of the Father is not in him. 16. For all that is in the 
world, the lust of the flesh, and the lust of the eyes, and the 
pride of life, is not of the Father, but is of the world. 17. 
And the world passeth away, and the lust thereof; but he 
that doeth the will of God abideth for ever." 

Upon these and upon other similar passages have been 
based the ascetic doctrines of various Christian sects, such 
as ecclesiastical celibacy, the vow of chastity taken by 
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monks and nuns, the privations and even the macerations to 
■whicli certain religious communities have subjected them- 
selves, the proscription of the stage, the exhaltation of 
virginity, and the little favour with which some among 
these sects have regarded even marriage. Asceticism went 
on increasing from the early Christian ages until it assumed 
a certain character of aflfectation, of which it has not yet 
entirely got rid. Many saints, such as St. Jerome, St. 
Francis, were canonised on account of their austerity rather 
than from any other cause. In fact, the great majority at- 
tained their beatification in that way; nay, the notions 
concerning sanctity were so mixed up with a total absence 
of pleasure, commodity, and bodily decency, that positive 
uncleanness became a recommendation, as we see in the cases 
of St. Anthony and St. Thomas a Becket. If we run over 
the list of persons sanctified by the Roman Pontificate, we 
shall find very few such names, remarkable for their social 
virtues (which are just as much the true Christian virtues) 
as San Juan de Dios, San Buenaventura, and St. Vincent 
de Paul. Almost the whole of them were distinguished for 
their strictly religious qualities, their faith, their martyrdom, 
their austerity, looked upon as a virtue by the religion of 
those times. That austerity extended to all acts which 
might give occasion for material pleasures, and, as being 
perhaps the most intense, those of love were placed in the 
very first rank of proscription. 

The canons of the Church and even the civil laws were in- 
fluenced by this strange morality, which consulted salvation 
and despised all earthly felicity. Cavallarius, a Catholic 
expositor of ecclesiastical law, in imitation of all those of his 
school, reputes the sacrament as the principal thing in mar- 
riage, and the contract as the accessory. Among the im- 
pressions dominant in his time, not so very remote, one is 
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conveyed in the following remark : — " The sacrament of 
marriage purifies everything in it which may be unclean." 
The Council of Trent prohibited the celebration of marriage 
between Advent and Epiphany, and during Lent and eight 
days afterwards, " because those periods of penitence are not 
in hai-mony with the pomps and delights of marriage." 
Although St. Paulj as we have seen, permits second nuptials, 
the ancient fathers of the Church were very severe against 
them ; judging them to be impure, and designating them by 
hard names, such as " specious adultery " and " covert forni- 
cation." They denied them benediction, and a Council of 
Neocsesarea, with St. Basil at its head, subjected the spouses 
to public penitence that they might purge the libidinousness 
of which they had been guilty. Such exaggerations have 
passed away, it is true, but the spirit which engendered 
them subsists in a great measure. A certain impurity is 
even now attributed by many to sexual relations, saving 
through marriage contracted with religious forms ; and we 
are not far distant from those times when the colonists of 
New England spread terror by their inquisition to punish 
fornicators. Even at the present day there are laws unre- 
pealed against concubinage in certain Catholic countries ; 
but, ]ik;e all absurd enactments, they are virtually a dead 
letter. 

To what are these notions traceable ? We have no hesita- 
tion in replying, to the Jewish religion and to its outcome, 
the Christian, as it was built up by the disciples of the 
Founder. But philosophic attempts to explain them have 
not been wanting. Bentham, one of the most independent 
of characters, says, in one of his works, that sexual relations 
have fallen into a species of discredit, because, in their erro- 
neous calculations, they have been allowed to invade the 
regions of benevolence. This appreciation is only correct in 
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very limited cases. It is so in violence and rape, undoubt- 
edly. It is less perceptible in adultery and seduction. But 
it is not so in the love of free individuals, without deceit or 
unseasonable abandonment. And is not this precisely one 
of the forms less approved by public opinion ? The law 
has come to understand at length that in concubinage there 
is nothing to castigate ; but puritanism (a word which we 
do not use either in a religious or offensive sense) has not' 
yet arrived at that intelligence. In order to appreciate 
thoroughly when and why the acts dictated by amorous \ 
passion merit condemnation, we must have recourse to the 
sources of scientific morality, whose bases have been laid 
down by no other than Bentham himself, and are sum- 
marised in the formula " maximization of happiness." 
Practically, none fails to comply therewith ; but the very 
persons who preconise the sacrifice as a means of securing 
greater benefits, and who consequently accommodate them- 
selves without scruple to utilitarian morality, reject it in 
theory because they have not studied the question. 

A modern writer, M. Charles Comte, has stated that 
fatalistic religions, such as Mahometanism, doom mankind 
to stagnation. Yet that tendency is common with all those 
who depend upon sacred hooks, who cannot follow the march 
of ideas otherwise than through forced or strained interpre- 
tations ; and once they have entered upon that path, the 
edifice is mined to its foundations. Instead of having re- 
course to measures of such doubtful convenience, it would 
be better to investigate up to what point the principles of a 
determinate religion should be estimated as general princi- 
ples of morality, mainly in so far as they clash with temporal 
matters, respecting which the legislature must proceed with 
entire liberty. However this may be, the power of truth 
will make its way -, and those who obstinately oppose thereto 
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notions — new and salutary at their birth, old and irksome 
with the lapse of time — expose themselves to abandonment 
by the majority of wayfarers, who do not even understand 
their antiquated language, and to seeing themselves left alone 
or attended by the very smallest circle of silly admirers. 

Our judgment upon the erroneous direction of conventional 
morality in the matter now under consideration, is corrobo- 
rated by the opinion of the writer already quoted, the 
author of The Elements of Social Science, from whose pages 
we shall venture to copy some further fragments. We 
insist upon the necessity of being explicit and outspoken on 
a subject concerning which there is ordinarily so much 
mystery and reserve, not unfrequently of an affected 
character. We insist upon the right to be excused by those 
who differ from us, a right which flows from the liberty of 
opinion, which is the consequence of religious toleration. 
Timidity or dissimulation in. the expression of heterodox 
opinions finds a clear explanation in the desire to avoid the 
imputation of immorality, which precisely has its rise in 
erroneous moral notions. But if we do not boldly encounter 
this danger, the evil will be indefinitely prolonged. It is 
absolutely necessary to discuss the matter with those who 
are disposed to reason, and not to dogmatise. It is ludicrous 
that the obfuscation of ideas should have reached such a 
point as to identify morality or immorality, in general, with 
the religious notions concerning love, and to such a degree, 
that a man is to be considered moral, or im/moral, in pro- 
portion as his conduct is, or is not, strictly modelled in 
accordance with such notions, whatever his observances in 
other respects. He is moral, for instance, provided he be 
or appear chaste, no matter whether he be a drunkard, 
ill-treat his wife, or cheat his neighbours ; he is immoral if he 
be found talking with a suspected woman, although he be 



42 LOVE AND MORALITY. 

strictly honourable in his dealings, and do all the good he 
can in his allotted sphere. But let us turn to the quotations 
above alluded to. 

" Our moral code bears in every line the marks of having 
been framed by those who were ignorant of the fundamental 
laws of our sexual nature, who had neither a knowledge of 
nor reverence for the generative organs ; who were per- 
fectly unacquainted with the principle of population, and 
full of that childish mystery and disgust in sexual matters 
which characterises most nations in their infancy, and is in 
none so conspicuous as in the Jews, from whom we have in- 
herited our sexual code. The ignorance of the nature and 
laws of the genital organs, which obtains among moralists, 
even to the present day, has deprived them of the materials 
necessary for forming a more natural system of morality, 
even though they felt keenly the evils of the existing one." 
(Page 372.) 

" Health of body and mind should be the chief aim of 
mankind, not pietism, or spiritualism, or any other one- 
sided ideal, which our imperfect religions have set up ; all 
blessings are comprehended in health, for it is not obtain- 
able except by a well-regulated conduct of all our faculties 
of body and mind alike. "Where there is not an active and 
keen enjoyment of life in all its different parts — where there 
is not happiness there cannot be health ; and where there is 
not health there cannot be virtue. It is absolutely impos- 
sible for either body or mind to be truly healthy and well- 
balanced when the chief attention is paid to one set of 
faculties, and the others are comparatively neglected. This 
great truth has been completely disregarded in our theories 
of life, and the consequences have been most disastrous to all 
of us." (Page 44.) 

" The ignorance of the necessity of seocual intercourse to the 
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health and virtue ofhoth man and woman is the mostfunda,- 
mental error in medical and moral philosophy. However 
clearly Mr. Malthus saw the law of population, he by no 
means fully saw its awful nature, for he did not see the evil f 
of one of his three necessary checks, namely, sexual absti- 
nence. The want of medical knowledge, added to erroneous 
austerity on sexual matters, prevented him from recognising 
them, made him unhesitatingly advocate the increase of 
sexual abstinence, one of the most terrible causes of disease 
and sufiering in modern times, and thus threw him into 
strong antagonism with all those who had deeply seen and 
felt this. He did not recognise the fact that these evils are 
80 enormous as to render his proposed remedies totally 
impracticable and visionary. They are impracticable be- 
caiise they are worse, I firmly believe, than the evils they 
propose to cure. A society in which all men and women 
should restrain their sexual desires till the age of thirty or 
upwards would be a scene of such horrible restraint, such 
absence of manliness and nature, such wide-spread genital 
disease . . . that it would be next to impossible to find 
a single healthy or natural individual." (Page 345.) / 

It is almost less than useless to reason upon the supposition 
of our author, a supposition derived from the suggestions of 
Malthus. That great economist, as such, discovered, or ex- 
plained better than amy one else, " The Law of Population," 
or, in other words, the principle according to which the 
population is not only proportioned to the means of sub- 
sistence in the community, but tends to increase at a greater 
ratio than such means wUl allow of. But it happens that 
the economist was in this instance a Presbyterian minister 
as well, and was probably imbued with the prevailing ideas 
respecting sexual morality. He was admirable in his dia- 
gnosis of the disease, but unhappy in his therapeutics. To 
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suppose that millions of persons of a marriageable age •would 
entirely abstain from the exercise of their sexnal organs is 
the merest dream that no practical man would think of 
propagating. It is possible that, in obedience to Malthua' 
counsel, many might abstain from marriage, or defer it for 
some years. That "would suffice to moderate in a slight 
degree the increase of the population, and it is, in fact, all' 
that the great economist recommended. But he could not 
shut his eyes to the consequences of such a proceeding : the 
diversion, rather than the transformation of amorous force ; 
the " vaga-venus," prostitution, or preternatural habits. 

In order to attenuate the effect of the Malthusian law 
■without exposing people to compulsory celibacy, some have 
proposed the use of preventive means of generation. We 
believe, however, that their confidence in the efficacy of those 
means is exaggerated and probably not justified by personal 
experience. An efficient study of the subject has convinced 
us that, either through the imperfection of the means, or 
want of firmness, or perseverance in their employment, the 
results are frequently unsatisfactory. Once generalised and 
raised to a maximum of efficiency, they would fulfil the 
object of moderating the increase of the population without 
destruction of life, and within those limits would render the 
restrictions upon marriage less necessary. Those persons 
nevertheless would commit an error who, having different 
views, should deem themselves exempt and able to deliver 
themselves up to love without reaping its fruits j they must 
be resigned to bow their front to public opinion, if they are 
not disposed to meet and struggle with it. 

At first sight the reader might perhaps fail to perceive the 
connection which these and the preceding remarks have with 
the cardinal objects of our work. But it will be seen in the 
course of these pages that they have opportune and abundant 
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application. Let it be shown here only that asceticism, 
more especially ia sexual matters, is one of the bases of 
conventional morality. Let it be also shown that three 
classes of persons help to maintain these [moral [notions : 
1. those who, but little sensitive to amorous passions, 
ignore its tyrannic vehemence, and entertain towards it and 
towards those who feel it the intolerance which springs 
from irreflection ; 2. those who, wanting in sincerity, and 
desiring more especially to win to themselves public opinion, 
join the ranks of the former, and united make a powerful 
and fanatic legion ; 3. those who, out of timidity and a 
love of peace over that of virtue and science, hold their 
tongues, and by their sUence help to maintain the error. 
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CHAPTEK V. 



PROMISES or MARRIAGE. 



Espousals is the old name for a contract whereby a man 
and a woman promise to marry each other. The laws being 
imbued with the abstract importance of marriage, have 
endeavoured to foster it in every way, and among other 
modes by compelling marriageable persons to unite them- 
selves in wedlock if they have once engaged to do so ; and 
this even in cases where the promise has not been explicit, 
but merely implied by acts, the proof of which depends 
mainly on the person claiming the fulfilment of the obliga- 
tion. It is curious that a sort of violence committed in 
order to compel people to enter the marriage state should 
coincide with the difficulty raised to the dissolving it when 
once contracted. So that the two institutions should tread 
exactly the same path, guided by the same spirit, the irre- 
flecting protection of marriage and the boundless intervention 
of the law. "What the effects of the present legislation in 
the matter of espousals or promises of marriage -eally ara 
will be better shown by giving extracts therefrom, accom- 
panied by the reflections they suggest. 

First. — "Two persons, man and woman, who being 
capable of marriage make a promise to do so, are bound to 
carry it out, or otherwise to pay a certain money indemnity.'' 
It is very possible that after making such a promise, and 
with the best desire to fulfil it, one of the parties may 
discover in the other, if not precisely a legal cause to break 
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his or her engagement, still sufficient to induce a persuasion 
that the union would be an unhappy one. No sooner has a 
promise of marriage been virtually made than the party 
most desirous that it should be realised, that is to say 
ordinarily the woman, reveals the fact and makes it as 
public as possible, with a view to the better securing 
her future husband. She receives the congratulations 
of her kinsfolk and friends, and considering herself, as 
we may say, on the safe road to the altar, has no hesitation 
in sealing the solemn promise with a kiss. If during the 
interval until the wished-for day the lover should observe 
that his intended bride is wayward, given to flirtation, 
vvasteful, or otherwise likely to make a wretched housewife, 
he not unnatui-ally concludes that his expected felicity with 
such a partner is the merest illusion. He perhaps proposes 
that the engagement shall be broken off by mutual consent, 
and is met with the argument, " That it is too late ; that 
every one is aware of the promise made and accepted, and 
that if the marriage do not go on, her reputation will be 
compromised." 

We have presumed the case of a girl opposed to the 
breach of the engagement as being the most frequent 
example. But it may very well happen that it is the 
woman and not the man who desires it under analogous 
circumstances, such, for instance, as the discovery that the 
lover is not sufficiently temperate, either in habits or be- 
haviour, that he is inordinately jealous, or has no other 
motive in his courtship than the woman's fortune, &c. In 
these and other cases, which might be abundantly found, the 
disappointed party must either be resigned to his fate or 
submit to the ordeal of law proceedings, generally terminat- 
ing in the payment of a money indemnity, perchance very 
hard to bear. He throws himself therefore into the arms of 
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Providence, which does not always allay his well-founded 
apprehensions, and is rendered permanently unhappv 
through not perceiving in time that his choice of a partner 
for life has been an unlucky one and the law not allowing 
him to alter his mind. 

Although no special act may be discovered which precisely 
lowers a betrothed in the opinion of the other, still the latter 
may have been drawn into the promise in a moment of 
excitement, cleverly prepared, and presently become per- 
suaded that the party selected had been so through a blind 
instantaneous passion, and not through a reasonable convic- 
tion, that the person who had obtained an indiscreet promise 
would render her lover happy when she became his wife. 
In arguiug against the action at law, now under investigation, 
the Dail'y News, in a leader of the 9th March, 1878, says, 
among other things : " In very many cases the so-called 
promise of marriage should never have been made, and it 
would be the height of folly to keep it. A woman of thirty- 
five entraps a boy of twenty, and by the time he could afford 
to marry she is old enough to be a grandmother. Is he to 
make himself wretched for life by such a union, or is he to 
be made ridiculous in open court and fined a heavy sum for 
a moment of boyish weakness ? There is a primdrfacie 
presumption against the character for feminine delicacy of a 
woman who brings one of these suits. Her action as good 
as proves that marriage with her must be miserable." 

A case tried in New York in 1864 before Mr. Justice 
Jones confirms in a noteworthy manner the foregoing 
remarks. Miss or Mrs. Caroline Brower, a seamstress, 
divorced from a Mr. Sheldon, and aged forty-one years, 
brought an action for breach of promise against a young and 
wealthy merchant, Mr. Ch. E. Flemming, placing her 
damages at $25,000. There appeared to be no other proof 



PROMISES OF MARRIAGE. 49 

of the promise than the word of the plaintiff, according to 
which, -whilst she was waiting its fulfilment, she observed 
that the defendant avoided her, and to her great surprise 
she received one day a card of invitation to the marriage of 
Flemming with Miss Caroline Sandford. After this union 
had taken place Miss B. asked for and obtained an interview 
with Mr. F., whom she reproached, and from whom she 
obtained for reply that she was suffering under an illusion, 
since he had never promised her marriage. The defendant 
swore that he had never made such a promise, that Miss B. 
was constantly after him, had sat him on her lap, and led 
him on to kiss her, and that in fact she laid snares for him. 
Notwithstanding, the jury gave credence to the first story, 
and awarded the plaintiff $1,000 damages. 

Another case, which was heard at Devizes, in the West 
Circuit, on the 4th April, 1878, appears to us opportune for 
quotation, in justification of certain of our previous remarks. 
Mr. Eolton, a Cambridge student, made the acquaintance of 
Miss May, the sister of a college friend, and before three 
days were over found himself under a promise to marry her. 
He, however, broke with her some months afterwards, and 
being pressed to explain the cause, said that his intended 
was untruthful, a fact which endangered the confidence that 
ought to exist between husband and wife. The charge was 
indignantly denied, but as E.. refused all arrangement, an 
. action was brought against him. Meanwhile his father had 
died, leaving him £3,000, which, be it remarked, was his 
entire fortune. Although the judge, Sir James Fitzjames, 
summed up somewhat unfavourably for the plaintiff, the 
jury granted her £1,000 damages. K at once applied to 
have judgment stayed on the grounds "that the first juiy 
had unduly admitted certain proofs ; that their verdict was 
against the weight of evidence; that there had been a 
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release fi-oin the promise, and that the damages were ex- 
cessive." The Court of Queen's Bench ruled accordingly. 
We do not pretend to accept as indubitable the arguments 
upon which E. founded his breach of the engagement. 
But it is easy to understand that in such cases, and when, in 
fact, certain qualities are discovered which " endanger con- 
fidence between husband and wife," proof becomes exces- 
sively difficult ; and moreover, when it is not a question of 
impure actions, mere qualities, however adverse they may 
be, do not authorise the breaking off an engagement. And 
how many disappointments may not be experienced after an 
engagement is entered into ! It is true that neither men 
nor women should lightly make such promises ; still many 
do, and it is but little use to ignore human nature. 

We are not blind to the fact that occasionally the conduct 
of the party breaking an engagement, generally the man, is 
most blameworthy, and we shall seek occasion later on to do 
justice to such cases. But the greater part of them spring 
really from legislation on the subject, and would never occur 
if that legislation were reformed. In countries where there 
is no legal action for breaches of promise the betrothed con- 
duct themselves with reserve, foresee constantly the pos- 
sibility of a rupture, and so far from spreading abroad news 
of their engagement, keep such intelligence a secret until the 
moment approaches for converting it into a marriage tie. 
By such means they not only feel less poignantly an un- 
expected breach, but avoid in great part the ciiticism or 
censure of their relations, friends and acquaintances. 

Second. — " If one of the parties be of full age and the other 
a minor, the former binds himself and may be compelled to 
fulfilment ; but the latter is not so bound, nor can be so 
tinless, on attainment of majority, the promise be ratified." 
It is a general rule in all contracts, and those connected 
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with betrothal are no exception, that the obligations con- 
tracted are bi-lateral, and not on one side only j that is to 
say, both the contracting parties bind themselves, for other- 
wise there would be no contract at all. But it is just the 
contrary in the case of a person of full age and a minor who 
have engaged to marry, and we cannot see the justice 
which determines this exception. If in any other contract 
the minor is bound when holding the permission of the 
father or guardian, but not otherwise, why in the matter 
of espousals is the minor to be always free whilst the other 
party is bound ] The cause must lie in the determination to 
protect marriages. The reasonable principle would be to 
declare that promises of marriage where a minor is concerned 
shall be always null. To bind only the party who is of full 
age is unjust ; to bind the minor would be cruel. 

Third. — " It is not necessary that the engagement be 
express, or even in a certain form . It is sufficient if the 
reciprocal promise be shown or appear by letters, words, or 
even actions indicating the intention." It is easy to under- 
stand how many errors and how much injustice may be 
committed in certifying to acts which hint at a tacit promise 
to marry. Mere attentions dictated by politeness, or mere 
acts of flirtation, may betray into an engagement some 
thoughtless individual who never even dreamed of marriage. 
The difficulty of estimating the significance of certain acts 
in a matter of this nature is frequently made evident in the 
cases which are brought before the Courts. 

Fon/rth. — Through a departure, difficult of explanation, 
the rules on evidence which govern in these actions are not 
identical with those obsei'vable in others. Formerly the 
parties were prohibited from giving personal testimony; 
they are now permitted, but are not compelled to do so, and 
this leads to trickery. "As the new law rendering 

E 2 
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plaintiffs and defendants competent and compellable to give 
evidence does not extend to actions for breach of promise of 
marriagOj the evidence on both sides, as might be expected, 
has a tendency to be extremely ambiguous and imperfect." 
" In order to fix a man with liability, the promise or 
acceptance need not be in words, but may be in acts and 
behaviour. But if a woman be defendant in the action, 
there must be distinct evidence of a promise or consent on 
her part." " The contract by deed is so formal and solemn 
that it is not necessary in this, as in the ordinary contract 
above treated of, that there should be any consideration for 
the covenant of one party or any mutual engagement 
binding upon both parties. So that if one party covenant 
by deed to many the other, the former will be bound, though 
the latter do not execute the deed , or enter into any 
correspondent covenant." — {The Law of Hushand and Wife, 
" Wilson's Legal Handy Book," by James W. Smith, Esq., 
LL.D.) In continuation of the last paragraph quoted, the 
author recognises the danger of such a doctrine to women 
inexperienced in business and open to deception on the part 
of speculators who take advantage of their affection. He, 
however, considers as invalid a clandestine and unilateral 
deed wrested from a woman ; but it would be better to 
abolish entirely the principle of such an obligation binding 
upon one party only, whether it be verbal or in writing, and 
whether the party be or be not a minor or a woman. 

Fifth. — " To found an action for damages on a breach of 
promise of marriage it will suflBce to have the evidence of 
the plaintiff, corroborated by other important proof." In 
the year 1877 there was a case tried wherein the plaintiff 
brought forward, in addition to her own evidence, the testi- 
mony of a sister, and obtained a verdict with, if we remember 
rightly, ;£1,000 damages. We do not for a moment in- 
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sinuate that these ■women committed perjury ; it is, however, 
certain that the defendant denied his having ever promised 
marriage, and that if not in this, at least in other cases, it 
is very possible that two persons, more especially when 
kindred, may conspire against a third, charging upon him an 
unfulfilled promise of marriage. And the danger is the, 
clearer, as it is not necessary for the witnesses to depose 
otherwise than to facts which in their opinion prove the 
engagement or intention to marry. In other terms, the 
qualifying of such facts is left almost entirely to the wit- 
nesses, and we may be pretty sure that many of them will 
not be found too scrupulous when, under the tempting 
influence of an easy guerdon on behalf of a friend, or when 
they may probably have to share the profits. 

Sixth. — " If no fixed time be appointed, the promise must 
be fulfilled within a reasonable period." The expression "a 
reasonable period " is a very vague one, and it is exceedingly 
difficult to estimate the circumstances on which it may de- 
pend. A man may be compelled to marry if his promise 
be held too long in its fulfilment, although he may not in 
his opinion have sufficient means to support a family in the 
position he would desire. " If the parties are young, a long 
engagement will be valid in law ; but if they are elderly, it 
will be void, as being in restraint of marriage, and therefore- 
regarded by the law as contrary to public policy." — (Wilson's 
Handy Book.) What is meant by young and what by long ? 
Here the qualification of the terms is left to the jury, and 
it is one of those cases which, as we shall observe hereafter, 
are not really within their province, and need not be sub- 
mitted to them, as it is not a question of proof, but one con- 
cerning the controverted facts themselves. 

Seventh. — " When the parties proceed tacitly as if the 
encagement had been broken ofi", it must be so reputed, and 
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the demaud for its fulfilment be refused." Here we have a 
vast field for conjecture and arbitrariness. Few indeed 
will be the cases in which it may be confidently asset ted 
that both parties have abandoned their right, whilst still re- 
maining unmarried. The very fact on which might most 
commonly be based the presumption, viz., the not making 
the claim, is swept away by its presentation, against which 
therefore it is not adducible. 

Whatevei-, moreover, may be the persuasion and conduct 
of one of the parties, there are facts which imply a tacit 
rescission, and which should very naturally imbue the other 
with a similar belief and authorise him or her to take tlio 
same course. Such, for example, is the case of Jones v. 
Fildew, tried on the 2ud May, 1878, before the Court of 
Common Pleas. Mr. Daniel Fildew and Miss Amelia Sophia 
Jones, both of mature age, and the former a widower with 
several children, were engaged and on the point of marriage, 
when Miss J. thought it advisable to have a settlement, in 
order to reserve to herself the proceeds of her earnings in a 
little business which she carried on. She employed counsel 
to drav/ up the documents, had trustees appointed, and only 
communicated the fact to her intended husband through 
those trustees, who informed her that if he was no party to 
the arrangement he might annul it. The draft settlement 
being prepared, Mr. F. discovered therein two clauses which 
displeased him : one as to Miss J's. relations succeeding to 
her little fortune in a certain event (we presume the ab- 
sence of children, issue of the marriage) ; and another 
whereby the children of the marriage, if any, were to be 
brought up in a particular way, the trustees being authorised 
to see that the provisions were carried out, and even to in- 
tervene for that purpose. 

Mr. F. objected, mainly to the second clause, which he 
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called an opprobrious one, as it implied want of confidence 
in himself; that he had brought up respectably a large 
family, and was to be now subject to the control of two 
quite youug men, such as the trustees were. Miss J. ap- 
peared disposed to ha^e the clause altered ; as a matter of 
fact, however, it was not so altered, and the draft settlement 
remained intact. Under these circumstances Mr. F. wrote 
to his intended : " As the point in dispute shows no likeli- 
hood of being settled, I presume that I may consider the 
entire matter as at an end ; " and shortly after Mr. F. mar- 
ried another woman. Both the jury and Mr. Justice Grove 
were of opinion that the engagement was not broken by 
mutual consent, and that the plaintiff had always been ready 
to marry the defendant, and therefore condemned him to pay 
her £300. We have no doubt but that the plaintiff per- 
sisted in , marrying the defendant, but her terms made the 
union practically impossible and of necessity induced a tacit 
rescission. She insisted upon a settlement which could not 
be carried out without the consent of the other party, by 
whom the terms were not approved. In such a case a pre- 
text for a rupture miglit possibly have been sought ; but it 
is just as possible that the party acted in pure bond fides 
and from the most honourable motives. The Court followed 
the literal tenour of the law, but it is precisely that tejiour 
which we consider vicious. 

Eighth. — " The fulfilment of a promise of marriage may 
legally be refused, provided any prior act be discovered or 
any act subsequent to the promise occur which, as being im- 
putable to the other party, lowers his or her character, or 
may frustrate the just hopes of the party breaking the en- 
gagement." Both such acts may be very numerous and 
differ from each other in kind and in degree. It would not 
be possible to examine here even a tithe of them ; but, with 
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few exceptions, they are wanting in j)recision, which gives 
the jury power to qualify not merely the proof thereof, but 
the very acts themselves —a task which juries do not usually 
perform very well. Let us at least consider certain exam- 
ples taken from Wilson's Handy Book : — 

(a) '' Any fraud practised by one party vipon the other 
as to what was considered material between them would be 
a proper reason for breaking off the match.'' If there had 
been a previous understanding as to what should be con- 
sidered important and necessary for the subsistence of the 
engagement, the matter would be simply one of an express 
condition, the want of which would authorise the rescission of 
this contract, as it would any other whatsoever. In the ab- 
.sence of this understanding, it would be for the jury to deter- 
mine the importance of those matters on which the fraud 
hinged. A woman who states her fortune at £100,000, which 
upon investigation is found to be only £50,000, or even less. 
A stranger who introduces himself as a marquis or duke, and 
who turns out upon examination to be nothing more than 
a tailor or a barber. Are these or are they not frauds of 
sufficient magnitude to justify a breach? 

(b) " If a unanimity of opinion, for instance, on religious 
subjects had been insisted on as necessary either by the 
man or his intended wife, a want of such unanimity dis- 
covered after the engagement would be good ground for one 
party to break off the match if the other had concealed his 
or her views.'' What constitutes unanimity of opinion on 
religious subjects? We can readily conceive it-to be want- 
ing as between a Protestant and a Catholic ; but we are not 
so sure about its being wanting — for the effects now attri- 
buted to it — between two members of the Established Chiirch, 
one of whom is a Ritualist and the other is not ; or between 
two Catholics, one of the old and the other of the new 
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standard. The divergence between certain sects, the TJni- 
taiians, for instance, is so slight that a jury might well be at 
a loss to determine whether it is or is not substantial. 

(c) " If a man who had appeared and had been repre- 
sented as a man of steady habits, after the engagement 
embraced a drunken, dissipated, or profligate career, and in 
fact showed that he was not the man he appeared to be, that 
would no doubt be a defence for the lady if he brought an 
action against her for breach of promise. But the law would 
not require that a man should preserve the same rigorous 
propriety as would be expected in a woman." What are the 
limits of toleration that should be laid down in respect of the 
man's conduct? What is to be held as constituting dissipation 
or profligacy on his part ? Although the woman's liberty is 
more reduced, it would not be easy, even in her case, to 
define what should be considered as improper in her behaviour 
to the extent of authorising the man to break off a match. 
It would depend, we take it, on the personal feeling and 
perchance the fancy of each individual juryman. 

(d) " But though a fraud or a concealment of material 
circumstances practised by one party on the other will 
enable the latter to put an end to the engagement, yet no 
such right arises merely because a misfortune takes place, 
which entirely alters the position of the parties. For 
example, the loss of personal beauty or of fortune, or the 
death of an influential friend, would not give either party 
the right of breaking off the match." 

There is not the same ambigviity or difficulty in the 
proposition here laid down. The difference of the facts in 
respect of their kind is well established, and there is no 
obscurity whatsoever in respect of the degree of each fact. 
But we do not admit the justice of the general principle. 
A man who might perhaps be indifferent as to whether his 
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promised bride's fortune were exaggerated or not, might on 
the other hand care a great deal about her loss of personal 
beauty through some destructive disease ; or, on the other 
hand, if a cliange of feature did not affect him so deeply, he 
might attach great impoi-tance to the death of a relative of 
his intended, on whom great hopes had been raised, not 
merely of great advancement, but of positive means of 
subsistence. A woman who might give but little heed to 
the discovery of certain bacchanalian proclivities on the part 
of her future husband, might deem of vital importance his 
having failed in his business ; whilst another, who would 
hear with patience the intelligence of a slight infidelity on 
the part of her lover, might revolt against the idea of being 
compelled, through events subsequent to her engagement, to 
reside after her marriage in a remote district or foreign 
country. 

Ninth. — Before 1753 an unconditional promise of marriage 
had to a certain extent the efficacy of an actual marriage. Any 
subsequent union with another person was null and carried 
with it the illegitimacy of the oflfspiing, whilst those who 
knowingly contracted it were reputed adulterers. But an 
Act of that year (Lord Hardwicke's Act) " laid down as sole 
compulsory effect of the breach by one of the parties only, 
the right of the other party to make a claim for damages." 
It was a step in the direction of liberty against the incon- 
siderate jirotectionism of the institution of marriage. The 
damages to be awarded in such actions are to be measured 
by the loss which the plaintiff (male or female) has sustained 
in a social and pecuniary point of view, by being disappointed 
of the marriage ; and juries are always informed that the 
law does not intend the damages to be a solace for the 
plaintiff's injured feelings." — (Wilson's Handy Book.) In 
another book, entitled " Every man his own Lawyer, by a 
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Barrister,'' where speaking of breach, we find the adJitional 
remark that " an. action will lie and compensation in damages 
may he obtained, in proportion to the fortune or means and 
other circumstances of the party breaking the promise." 

That the compensation is not intended to be a solace for 
injured feelings is a mere theory of which juries make little 
account, they rather putting themselves in the place of the 
jilted plaintiff, and imposing upon the party they deem liable 
a true penalty for his cruelty. Such at least may be consi- 
dered the case in the matter of Kriowles v. Verschoyle, tried 
on the 20th of June, 1877, before the Court of Common 
Pleas in Dublin. Mr. Th. Knowles, a butcher of that city, 
f-ngaged himself to Mrs. Verschoyle, a widow residing in 
Ireland, and who was said to be a countess of one of the Con- 
tinental countries. After taking together certain journeys to 
remove the obstacle to the marriage, arising from difference 
of religion, they at length arrived in London, and put up at an 
- hotel in this city, where Mr. K. remarked a certain change 
in Mrs. Y's. manner. She explained to him that her friends 
ridiculed her projected union with a tradesman, although it 
would not appear that she gave up the match. Shortly 
afterwards K. met at the hotel two of the said friends, and 
having arranged with them about a settlement which K. 
agreed to make on behalf of his future wife, she left the 
hotel with her said friends to seek, as they said, a solicitor; 
but they never returned, though K. waited for them for the 
space of ten days. An action was brought by him in the 
said Court, to which there was no defence, and the jury 
pronounced a verdict in favour of the plaintiff with £15,0 
damages. On what ground was any compensation given 1 
Not because he had lost a fortune, as Mrs. V. was not rich, 
and not even so well off as K. Not either because he had 
failed to gain a high social position, inasmuch as Mrs. Vs. 
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was never an object of investigation, and K. would have had 
to abandon his shop if he desired to mix with his wife's 
equals ; so that what he might have gained on the one hand 
he would have lost on the other. The compensation there- 
fore was a penalty that Mrs. V. had to pay as a salve for 
K's. wounded feelings, the sensitiveness of his nature being 
further proved by an action for libel he brought against the 
Irish Times for having commented on the case in ridiculous 
terms. If the fault were with the jury, it must be admitted 
that at least the nature of these actions lends itself to their 
commission. 

At the first blush there is a certain contradiction between 
the two texts above quoted relative to the degree of pro- 
portion in the compensation for damages according to the 
presumptive loss of the plaintiff or the means of the 
defendant. It is not so, however, in fact, or at least the 
jury know very well how to conciliate the two interests, 
reasoning, probably, on the supposition that the greater the 
fortune of the defendant the greater the loss sustained by the 
plaintiff through the bieaking off of the engagement. The 
verdict of the jury in the case oiMay v. Rotton, hereinbefore 
quoted for another object, may be looked upon as a model in 
this respect. The defendant's ybriMJie amounted to £3,000, 
and the compensation he was made to pay was £1,000, as if 
E.'s future wife should be entitled, from the mere fact of her 
becoming so, to one-third part of the capital of her husband, 
which capital would scarcely have sufficed, under the most 
able management, to maintain the family of a village curate. 

This facility for acquiring a sum of money, occasionally 
not inconsiderable in amount, cannot do otherwise than in- 
fluence the mind of certain unscrupulous individuals so as to 
induce them by artifice, cajolery, and even caresses, to obtain 
from some inexperienced young man or woman, in a moment 
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of enthusiasm, a promise of marriage which must in any 
case be profitable. Men and women would be much more 
circumspect in their ordinary behaviour towards each other 
if those possessed of a speculative character were wanting in 
this resource — if they knew, for instance, that the breach of 
a promise of marriage were judged solely by social and 
religious sanctions. And being more circumspect, the 
occasions of contrariety would be far less frequent, as en- 
gagements would be wanting in the ingredient of " art," 
and would be of a more solid and durable character. Nor 
would this precarious and even dangerous state, under more 
than one aspect, hovering as it does between an engage- 
ment and the actual marriage, be so disproportionately pro- 
longed, a prolongation which has much to do with the loss 
of youth, beauty, and even good name, which, valued in 
money, is fostered in. law, but upon which the parties 
interested would always have their attention fixed when such 
compensation was wanting. Upon this we based our argu- 
ment when, at the beginning of this chapter, we averred 
that the disappointments and contrarieties suffered at the 
present day, and which induce the bringing the action for 
breach of promise, are to a great extent due to the very 
law which allows it. 

Whenever one of these actions exhibits features of an 
odious character, there is scarce a person but condemns 
them; and it is probable that the jury, evading the law, 
sometimes reject it even when not illegal. A case of this 
kind occurred at the beginning of March, 1878, and was 
tried in the competent court in London. A Mr. Heap, 
second master of the grammar school at Caistor, and a Miss 
Heap, the daughter of an attorney in the neighbourhood, in 
1872 made a written contract of betrothal. According to 
this deed, if the lady did not fulfil her promise by the 
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1st January, 1875, she was to pay to Heap one-third part of 
what she inherited from her parents. If she still continued 
reluctant, she was to forfeit besides, £20 at the end of 
1875, £40 at the end of 1876, and so on, doubling the 
sum, which would have yielded at the end of ten years moro 
than £10,000. But Heap, finding it, doubtless, dangerous 
to wait so long, brought his action at the date first above 
mentioned. The lady, apprehensive that her letters to Heap 
would be published, which would undoubtedly have been 
the case had the suit gone on, determined to compromise 
the matter privately by paying Heap a round sum of £1,000. 
It is not possible to presume how so singular a contract 
would have been interpreted had the trial been allowed to 
take its course. 

There are, on the other hand, cases where all the 
sympathies are in favour of the plaintiff ; such, for instance, 
as where direct pecuniary loss has been sustained, and the 
more so if the defendant has been wanting in generous 
feeling. A very mitable example of this phase was likewise 
brought before the London Couii on the 20th March, 1878. 
A Mr. Hutchings, a chemist, and Miss Allen, a school- 
mistress, were under a long engagement. In the course of 
it the lady, with the help of her mother and sister, supplied 
Hutchings with pecuniary resources, to enable him to com- 
plete his studies as a medical man, which moneys he subse- 
quently repaid. Miss Allen, with a view to her marriage 
with the plaintiff, gave \vp her school and pi-epared htr 
tioussean. But Hutchings, being then in the employment 
of a country doctor, mai-ried the daughter of his principal, 
who, not unlikely, would make him a partner in his practice. 
The plaintiff therefore, not only had to suffer her dis- 
appointment, but the positive loss of the revenues of her 
school and her wedding trousseau. There was no defence to 
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the action, uor did the defendant even put in an appearance, 
but the juiy could not agree as to the amount of damages to 
award her. 

In commenting upon the foregoing case, and, in connection 
•with it, Mr. Herscheli's proposed Bill for the abolition of 
such actions as we have now under review, the Daily News 
of the 24th March, 1878, says : 

" There undoubtedly are cases when a very definite 
pecuniai-y loss, quite independent of the mere pecuniary 
advantages which a wife as such would receive, is sustained 
by the deserted party, and as the whole cast of thought of 
a lawyer leads him to respect a definite contract assuring 
definite advantages, it is not wonderful that as applied to 
these cases at least Mr. Herschell's proposal should be 
regarded as too sweeping. In noticing it before, we have 
ourselves suggested that these cases of definite loss should 
be considered apart, and such a case seems to have occurred 
in A V. //." The answer to this, however, appears in the 
same article, where the writei' expresses himself as follows : — 

" On the other hand, the loss of the school, given up at 
the defendant's instigation and with a view to his fulfilment 
of a promise which he failed to keep, is a matter in which, as 
the promoters of a change in the law would say, the argument 
goes exactly the other way. In no other case would the law 
fail to give a remedy for such a complaint, and there can be 
no possible reason why it should fail to give it in this. If 
there had been no promise of marriage between Mr. H. and 
Miss A., and the lady had been induced to inflict upon 
herself a pecuniary loss to be compensated by some 
advantage which he contracted to give her, the breach of 
the arrangement should not have been allowed to pass with 
impunity. Why, therefore, should it be allowed to pass 
with impunity here ? " 
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la fact, any definite loss caused by one person to another 
must be mdemnifi.ed by tbe former, and not only so when 
arising from an unfulfilled contract, but even where no 
contract preceded. Such is the principle both of law and of 
equity, and it renders unnecessary the establishing any 
exception whatsoever to the abolition of actions for breach 
of promise, but at most the declaring as coming within the 
general and common losses that should be indemnified 
those which, being computable, may spring from such 
breaches. 

Nevertheless it is far preferable not to lay down any 
express exception, which might be susceptible in practice of 
an amplification incompatible with the new principle. Be 
it observed that the injury here referred to is a positive loss, 
caused not by the breach of the engagement, but by a prior 
event imputable to the party that does not fulfil the 
promise. The party subjected to the loss suflFered it before- 
hand, but knowingly and of free will, in consideration of 
the marriage looked forward to as a compensation. Failing 
this, the loss remains subsistent and should be compensated 
by the party causing it But this can be obtained by an 
action founded in equity. What the action for breach of 
promise of marriage seeks and obtains at the present day is, 
compensation for the negative injury presumed to be caused 
by the want of the marriage, to which is assigned — perhaps 
without reason — a certain importance. There is therefore 
a great difierence between the two cases. 

We ourselves entirely agree with Mr. Herschell, and think 
that actions for breaches of promise of marriage are injurious 
and should be put an end to. If we are not mistaken, they 
do not exist, at least in the form they take here, elsewhere 
than in this country and its actual or previous colonies. 
On the European continent they are either expressly 
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abolished or have fallen into such desuetude that they no 
longer form a part of the legislation enforced by the 
tribunals. 

We do not doubt but that they will one day disappear from 
these islands also ; still, as our national character is averse to 
sweeping reforms and prefers arriving at a fixed goal by suc- 
cessive stages, each of slow progression, should the Bill now 
pending before Parliament be rejected, it would be possible 
to amend it by another that would at least diminish the 
grave inconveniences at present felt through the actual state 
of the law. 

We would, for instance, propose : — (a) First of all, and as a 
measure of rigorous necessity, that no promise of marriage 
should be biuding on either party, unless shown by a 
formal deed wherein both parties mutually engage them- 
selves ; for although this precaution allows other dangers to 
subsist, as we may see from the case of Heap v. Harris, it 
at least suppresses all those which spring from doubt as to 
the reality of the promise. (6) That no contract to marry, 
whereto one of the parties is a minor, should be binding 
upon .either of them : such promises should be held as 
neither made nor accepted, (c) That the time within 
which the engagement is to be fulfilled should be expressed, 
and should never exceed a twelvemonth. The party who 
cannot fulfil id before does an evident injury to the other, 
who loses time and opportunities to become settled, and the 
law can to a^ great extent prevent this by insisting upon a 
term that shall not be too long, (d) That the sum should 
be stated which, by way of compensation or fine, the 
defaulting party ought to pay to the other, if disposed to 
keep the engagement. In this way the debt would become 
the same as an ordinary debt, arising out of an ordinary 
transaction, free of all doubt and question. 
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Even with the foregoing reform there would still subsist 
the evils arising from fraud or abuse, want of foresight or 
repentance on the part of one of the lovers, without 
reckoning the chance of suicide, as occurred to a Mr. White, 
who preferred death to one of those ridiculous or unseemly 
trials, authorised under the present system. And Mr. 
Herschell would, ten years later, have a fresh opportunity 
of bringing forward his Bill, whose final success will scarce 
admit of doubt. With the law as it stands, taken in con- 
junction with divorce, the action for breach of promise 
stands upon the horns of a dilemma. If divorce be 
difficult, as it is at the present time, the absolute want of 
liberty to many until the very moment of the ceremony is 
cruel ; and if divorce be easy, as we hereafter propose to 
have it made, the obligation to fulfil a promise of marriage 
becomes nugatory. 
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CHAPTER VI. 

QUALIFICATIONS AND CONDITIONS TO MASRY. 

In view of tlie social welfare, the law requires certain 
qualifications in the person of those who intend to marry, 
and certain conditions which they must comply with, 
independent of the ceremony which constitutes the contract. 
The qualifications are essential to the validity of the 
marriage, and when absent there is a disability in the 
person. But the conditions we allude to are not essential, 
and when omitted through fraud or any other circumstance 
the marriage contract is not invalidated. 

The qutilifications and their corresponding disabilities are 
of two kinds : first, absolute, which refer to all marriages 
with whomsoever contracted ; second, relative, which only 
refer to a man-iage between certain persons. 

The absolute qualifications are connected with the 
physical power, the free will of the contracting parties, and 
their freedom from previous bonds. As against t;ie physical 
power there are these disabilities: (a) want of puberty, i.e., 
of the age of fourteen years in the man and of twelve years 
in the woman ; (6) impotence, or inability to procreation. 
There is no free will in thB following cases : (a) violence 
sufficient to induce to an act otherwise refused ; (5) insanity, 
or wanting in right reason ; (c) error of one consoit in 
regard to the person of the other. And the third disability 
attaches to those per.sons who are linked by a previous 
mairiage not dissolved by death or divorce. 
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The relative qualifications point to relationship, there 
being a disability resulting from consanguinity or affinity 
■within certain degrees. 

As for the conditions, there are two not immediately 
connected with the ceremony of marriage, viz. : (a) the 
permission of parents or guardians when one of the spouses 
is a minor ; (b) the residence of the parties within the 
district where the marriage is to take place, for a certain 
number of days previously. 

In a general sense all the qualifications, or most of them, 
are founded on philosophical grounds, and we have nothing 
here to object to them. What we have to say in regard to 
the ab.-olute qualifications and to the conditions will be 
stated further on, as it is somewhat connected with the 
following chapter. For the present we must go into some 
details about the relative disabilities, in order to fix them 
with precision. 

These impediments (as they used to be named) were very 
numerous according to the canonic law as it stood in 
England until about 1540 ; but many of them were 
dispensed by the Pope or his delegates, as is yet the case in 
several Koman Catholic countries, by paying a fee ; and 
this practice was one of those which attracted most censure 
against the Pontificate by the Protestants at the time when 
the ontcry-for a Reformation began to be heard. It was 
forcibly argued that if the impediments were necessary they 
should not be dispensed, and if unnecessary they ought to 
be supi ressed. And in fact some were virtually suppressed 
in EnglHnd, that had been a matter' of dispensation, by 
several statutes which restored the Levitical precepts 
(called the law of God). Among those Acts there still 
subsists the 32 Hen. 8, c. 38, which, having been passed 
after others wherein mention had been made of the for- 
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bidden degrees of relationship, only refers to them aa a 
whole. It is necessary, however, to look at those precepts 
in their proper light of a mere civil law, subject to reform 
as if thoroughly passed by Parliament. 

As the Israelitish government was theocratic, the law 
we are now discussing must be regarded as both religious 
and civil, a distinction which among the Jews was out of 
place, whereas it is important in modern countries and 
times, whose governments are limited and secular, besides 
being exercised on subjects who profess various religions. 
Mariiage being a mere civil contract in England, the 
Levitical law, rendered binding as afoi-esaid by statute, is a 
mere civil law. But even regarded as a religious law, it 
would not bind the civil power of a State wherein various 
religions are professed, to the extent of restraining its 
action when legislating on matrimonial disabilities. It 
would bind the conscience of those who reverence it, and 
that and no other would be its effect. We find in 
accordance to our manner of viewing the question the 
following extract from Blackstone (Kerr) : " The ' civU ' 
disabilities, 'among which may now be numbered affinity 
and consanguinity,^ are those which are created, or at 
least enforced, by the municipal laws, and though some 
of them may be grounded on natural law, yet they are 
regarded by the laws of the land not so much in the light 
of any moral offence as on account of the civil incon- 
veniences they draw after them. These • civil ' disabilities 
make the ' contract ' void ah initio, and not merely 
voidable." 

There was a time when some Christian sects, subsequent 
to the Reformation, held the ancient Jewish law to be per- 
petually binding, even regarded as a social institution. 
Hence Luther and Calvin considered the penalty of death to 
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be applicable to adultery, as imposed by the books of 
Leviticus and Deuteronomy ; but we are not aware that 
they made it extend to less heinous cases, in which the 
ancient law also imposed it : as that of a woman who marries, 
passing herself off as a virgin without being so ; copulation 
of a damsel betrothed in marriage with any other man than 
her betrothed ; carnal connection of a man with his daughter- 
in-law ; stubbornness of a child towards his jjarents ; and 
many others, which would be too numerous to quote. 

From the same pi-inciple arose the obligation of the 
seducer to marry the virgin with whom he had carnal con- 
nection, according to Deutei-onomy xxii. 28, 29, which 
imposed on him the like obligation (even prohibiting him 
ever to separate himself from his wife), in addition to 
paying a sum of money to the father of the girl ; and since 
all these provisions have at length disappeared from our 
modern laws, it seems evident that they are not regarded 
as obligatory, at all events on governments. 

Even in the very point now under notice, a change has 
taken place. The law that governs us in the matter of 
impediments to marriage by reason of relationship is not 
exactly the Levitical law restored by Henry VIII. A rule 
prevails now which it has been in vain attempted to 
reconcile with the Levitical law, though it does not differ 
therefrom by defect^ but by excess of prohibitions against 
carnal connection. The law, as practised in this country, ia 
the ancient canonical law somewhat curtailed and coupled 
with the computations of the degrees of relationship 
according to the civil (or Roman) law. The canonical law 
imposed numerous prohibitions contained in certain queer 
Latin verses commencing thus : " Error, conditio, cognatio, 
-crimen, <kc.'' But its essence was the principle of exclusion 
" between ascendants and descendants, without limit, and 
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between collateral I'elations who may be within the foui'th 
degree of consanguinity or affinity, whether the relationship 
proceed from, licit or illicit copulation." Now, then, the 
book of Leviticus (chap, xviii. and xx.}, wherein is comprised 
the Mosaic law adopted in England, does not contain any 
such principle. It specifies one by one the prohibitions, and 
amongst them are not to be found some of those cmbr'aced 
in the canonical principle admitted by general consent, not 
by statute. 

Let us see what are the prohibitions of Leviticus, 
chap, xviii. : " None of you shall approach to any that is 
near of kin to him, to uncover their nakedness (v. 6), viz. : 
consanguinity — father or mother (7); grand-daughter (17) ; 
sister (9 and 11) ; aunt (13 and 14) ; uncle by father, i.e., 
father's brother (14) ; affinity — step-mother, i.e., father's 
wife (8) ; step-daughter, i.e., daughter-in-law (15) ; sister-in- 
law, i.e., brother's wife (16) ; sister-in-law by wife, t.«., wife's 
sister, beside the other in her lifetime (18) ; a woman and 
her daughter (17) ; and, finally, by chap, xx., v. 20, uncle's 
wife." 

It is easy to see that many of the cases comprised in the 
law as it is observed in the United Kingdom are here 
wanting. For instance, in consanguinity, grandson and 
maternal uncle ; in affinity — step-father, step-son, and aunt's 
husband. In the doubly-fictitious relationship of affinity by 
illicit copulation (which the English law does not recognise) 
there has only been included that which arises from pre- 
ceding illicit relations with the mother or the daughter of 
the wife. Up to what point are the alterations introduced 
by the common law, contrary to the statute of Henry VIII., 
really obligatory ? The latter enacted: " That, all persons 
may lawfully maiTy but such as are prohibited by God's law, 
and that nothing (God's Icm excepted) shall impeach any 
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marriage but within the Levitical degrees." We are not 
aware whether the question has been put forward iu this 
way and decided by the courts of justice. Perhaps it has 
never been raised, inasmuch as the acceptance of the 
principle or rule which we have before transcribed has 
become general. But on what is it founded after the enact- 
ment of the statute ? Solely on its utility, or on its better 
comprehension and clearness. But if questions should be 
started founded on the statute as opposed to the principle 
adopted, they could only be decided .sgaiust the latter by 
infringing it. 

Indeed, quesitions were raised as to marriage with a 
brother's widow, or with a deceased wife's sister, but they 
have been resolved by statute declaring the prohibition. 
The latest (28 & 29 Vict. c. 64) enacted that marriage 
■with the sister of the former wife, conti'acted by British sub- 
jects, even when allowed by the country wherein solemnized, 
is null in Eiiglaad. Consequently there no longer remains 
any question ; but the ancient law, as we have seen, did not 
prohibit marriage with the wife's sister, save during her life- 
time, which was not forbidden previous to the Levitical law, as 
we find in the instance of Jacob. And as regards the other 
case, that is to say, marriage with the brother's -w-idow, it has 
proved, as would appear, more repugnant to puritanical 
notions, and consequently the prohibition has been less contro- 
verted. But the book of Deuteronomy (chap. xxv. 5 to 10) 
" compels, under pain of infamy, a brother who, living with 
another, may survive him, to marry the widow, if there were 
no offspring by the first marriage." And it is to be re- 
marked that the text does not even assume, at all events 
expressly, that the surviving brother should be a bachelor 
or widower. 

By way of interpretation (we should say) of Leviticus, so 
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far as the impediments are concerned, some statutes, passed 
in the same reign of Henry VIII. before the one we have 
aUuded to, specified such disabilities, which it was the 
apparent intention only to repeat. Such are 25 Hen. 8, 
c. 22, and 28, c. 7. They were repealed, it is true ; but it is 
held by competent persons, and among them Lord Cran- 
worth, that since other statutes in force, as 28 Hen. 8, 
c. 16, and 32, c. 38, refer to the former ones in the matter 
of disabilities by relationship, they are virtually revived. 
One great advantage of this doctrine would be that all 
questions might be settled, whether the interpretation of 
Leviticus be right or not. Anyhow, it will not be amiss to 
report here the contents of at least one of those statutes. 
The 25 Hen. 8, c. 22, s. 3, says : " And furthermore, 
since many inconveniences have fallen, as well within this 
realm as in others, by reason of marrying within the degrees 
of marriage prohibited by God's laws, that is to say, the son 
to marry the mother or the step-mother ; the brother the 
sister j the father his son's daughter or his daughter's 
daughter ; or the son to marry the daughter of his father 
procreate and born of his step-mother ; or the son to marry 
his aunt, being his father's or mother's sister, or to marry 
his uncle's wife ; or the father to marry his sou's wife ; or 
the brother to marry his brother's wife ; or any man to 
marry his wife's daughter, or his wife's son's daughter, or his 
wife's daughter's daughter, or his wife's sister ; which 
marriages, albeit they be plainly prohibited and detested by 
the laws of God, yet nevertheless at some times they 
have proceeded under colour of dispensations by man's 
power, which is but usurped, and of right ought not to be 
granted, admitted, nor allowed ; for no man, of what estate, 
degree, or condition soever he be, hath power to dispense 
with God's laws, as all the clergy of this realm in the said 
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Convocation, and the most part of all the famous universities 
of Christendom, and we also, do affirm and think." 

In a more concise and plain way, the degrees enumerated ia 
the eighteenth chapter of Leviticus are illustrated by Lord 
Cbke, though he rather agrees with the preceding statute than 
with the Old Testament. He conceives the prohibitions in 
the following manner : " A man may not marry his mother, 
father's sister, mother's sister, sister, daughter, daughter of 
his son or daughter, father's wife, uncle's wife, father's wife's 
daughter, brother's wife, wife's sister, son's wife or wife's 
daughter, and daughter of his wife's son or daughter. And 
a woman may not marry her father, father's brother, 
mother's brother, brother, son of her son or daughter, 
mother's husband, aunt's husband, husband's brother, and 
sou of her husband's son or daughter." 

A.lthough the rule now followed in regard to impediments 
on account of relationship is in the main the canonical law, 
in estimating the degrees jurists have not persisted in also 
applying the canonical method, though the practice for some 
time varied. Let us see what Patrick Eraser, Esq., says 
on this topic in his work. The Law of Scotland as applicable 
to the Personal and Domestic delations, 1846, vol. i. p. 65 : 
" Such are the two modes of computation of the Roman and 
the canon law. Prior to the Reformation, the latter was 
universally adopted in this country and throughout the 
whole of the rest of Christendom ; and even after that event 
the Scotch legislature still continued the ancient practice, 
for the statute 1567, chap. 15, designates cousins-german 
two degrees of consanguinity. In later times, however, the 
Roman law has been found more convenient, and has been 
more approved of by Scotch lawyers." 

According to the same author, the statute ordained ; " The 
holy bond of marriage made by all states and sorts of men 
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and women, to be always lawful and always free, as the law 
of God has permitted the same to be done without exception 
of person and persons. And has declared and declares that 
seconds in degrees of consanguinity and aflBiiity, and all 
degrees without the same contained in the Woi-d of the 
Eternal God, and that are not repugnant to the said Word, 
might and may lawfully marry, and the children of such 
marriages are declared to be lawful children.'' 

The statute alludes to the eighteenth chapter of Leviticus, 
and the preceding one of the same year (that is to say, 
c. 14) had already declared to be incestuous (imposing 
thereon the penalty of death) all unions forbidden in the 
same chapter of Leviticus, and punished in a similar manner 
in chapter xxii. The computation of degrees was need- 
leas when once the Mosaic law was" adopted by those 
statutes, since it contains no general rule requiring such 
computation, but specifies each impediment. But as the 
custom existed of mentioning them according to the degree 
of relationship, and following the canonical method, it" 
became necessary to change the formula, as first cousins are 
the limit of the Levitical prohibitions, and according to the 
canonical computation they stand within two degrees. 
The rule of the Church prior to the Scotch statute, 1567, 
c. 15, as well as before the English statute of 1541, c. 38, 
assigned as a limit the fourth degree, but thereafter cousins 
and other relations were impeded who were not by the old 
law again adopted. During the subjection to the Koman 
Pontificate the real inconvenience was confined to paying 
for the dispensation of those superabundant impediments. 
But just out of hatred to those vicious practices, and in 
order to render them needless, the series of Levitical 
disabilities was adopted, and the previous formula turned 
out inaccurate, as the second and not the fourth degree of 
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relationship became* the limit of the prohibition for 
marriage. Nevertheless the formula itself might be re- 
tained, provided the canonical computation were not 
enforced, but the civil computation ; this was what 
eventually took ].lace. 

For such of our readers as are not jurists it may not 
perhaps be out of place briefly to explain the degrees of 
relationship. They ai-e the generations intervening between 
two individuals, reckoning from the parent stock. In the 
right line, or of ascendants or descendants, there are as 
many degrees as generations, or individuals, minus the first. 
Therefore the child is within one degree as respects the 
mother, the grandfather within two as respects the grand- 
child, &c. In this line the canonical and civil computation 
agree together ; but not so in the transverse line or 
of collateral issue. Here brothers and uncles, their de- 
scendants and ascendants, are included, and there are in 
reality two divergent lines, starting from the trunk and 
• terminating in each one of the two related persons. Be- 
tween two of these relations there are, according to the 
civil computation, as many degrees as generations through 
both lateral lines of the trunk ; and thus two first cousins 
are in the fourth degree, as uncle and niece are in the third. 
According to the canonical computation the generations are 
only counted on one side, the longest being chosen when 
they ai-e unequal ; and consequently first cousins are in the 
second degree, the same as the uncle with the niece. For 
aflSnity each person is regarded in the place of his consort, 
and from thence it proceeds that brothers-in-law, like 
brothers, are in the second civU degree. Now it will be 
understood why canonically the Levitical prohibitions 
terminate in the second degree, and civilly in the fourth. 

Scotland adopted those prohibitions the same as England, 
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as we have seen ; but there has not been in that countiy, as 
here, any legislative decision on the questions raised as to 
brothers and sisters-in-law, nor does it appear that thefe have 
been any vei-y conclusive ones by the Courts ; thoy are con- 
sequently still open. There was also a q^uestiun with respect 
to the uncle and niece on the mother's side, which marriage 
the book of Leviticus does not expressly forbid ; but practice 
has determined it as if the case were the same as a marriage 
between uncle and niece on the father's side, and both are 
therefore held to be comprised in the prohibition. Wliat 
has indeed been decided by statute (1567, c. 15) is that the 
prohibitions as to relationship by affinity are extendidto 
the same degrees as in the case of consanguinity, a rule 
which in England is one of mere practice. 

What, in the meantime, is the law in Ireland as to 
matrimonial impediments? The explanation of certain 
facts, seemingly, aflfords the reply. The statute 32 Hen. 8, 
c. 38, concludes thus : " And that no person, of wliate\er 
estate, degree, or condition soever he or she be, shall, alter 
the said first day of July aforesaid, be admitted io any of 
the Spiritual Courts within the King's realm, 'or any His 
Grace's other lands and dominions,' to any process, plea, or 
allegation contrary to this foresaid Act." Now, iht-n, the 
conquest of Ireland, which commenced in 1171, was con- 
sidered to be vii-tually consummated in 1175, not in effect 
because it was subjugated, but in virtue ot the treaty of 
T-assalage which Eoderick, King of Counaiight, concluded 
with Henry II. For ages the island continued in a state 
of rebellion, and it still remained unpacified in 1541, when 
the statute of Henry VIII. was enacted; but the so- 
-vereignty of England over that territory improved in the 
following year by the creation of the Kingdom of Ireland, 
-which, though all but nominal, was at all events dejure, 
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and the Englisli laws, such, for instance, as the one under 
discussion, embraced the western isle. The legislation of 
both sections is then one and the same, save in regard to 
additions subsequent to 1542, not imitated by the Irish 
Parliament, nor sanctioned since the Union in 1801, with 
extension to Ireland. With -regard to Wales, invaded 
since 1283, and finally annexed in 1536, it was from that 
time ruled by the laws of England in so far as it has not 
been expressly excepted. 

As shown, the positive law is substantially the same in 
the three sections of the kingdom, and it may even be said 
that it is identical, if we consider that the rule practically 
adopted therein is that of prohibition to relations to marry 
amongst themselves when in the fourth civil degree of 
consanguinity or aiEnity. But for this rule, in absolute 
terms, there is no svifficient foundation in the English or 
Scotch statutes, and a new one, clearer, more complete, and 
more in harmony with modern notions, is now needed. 
Eraser, in his work before referred to, says : " The diffi- 
culties of applying the law, left entirely upon the chapter in 
Leviticus, were found so great that the Legislature during 
the Protectorate passed a statutory enactment in which the 
degrees prohibited were distinctly detailed. This statute 
was, however, repealed at the Restoration by the general Act 
recissory." 

The necessity expoiienced in Scotland upwards of two 
centuries since, and which it was in vain sought to remedy, 
still exists throughout the United Kingdcim. It calls for 
the attention of those who, comprehending the importance 
of reforms somewhat more than opportune, find themselves 
in a position to attempt them. But in what sense would 
the reform of the particular point now engaging our atten- 
tion be expedient f Referring to the impediment of 
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relationship, Mr. Fraser, in the volume previously cited, 
page 62, thus argues : « This is an impediment which has 
existed under various modifications, in all ages, in all 
countries, and under all dispensations of religion, with a 
frequency and concurrence, which implies some universal law, 
from which the positive institutions of mankind have been 
deduced. In the application of this law there have existed 
differences of a very important character among nations, 
while on some points there has been a complete unanimity 
of legislation." In a note he directs attention to the fact 
that, in Athens, brothers and sisters intermarried, and the 
union of an uncle with a niece was deemed to confer honoiir 
on the bride. " Cimon [he say-s] took his sister Elpinice to 
wife ; Themistocles, his pister Mesiptoleme ; " and, quoting 
Gibbon, he refers to other similar marriages. The marriage 
of a brother with his sister was the duty of the sovereign in 
Egypt, and amongst the Incas of Peru, without taking into 
account such as must of necessity have taken place between 
Seth and Cain with their sisters or nieces, the imitation of 
•which example was held to be deserving of capital punish- 
ment, not only amongst the Israelites three thousand years 
ago, but in Scotland little more than two hundred. 

To what, consequently, amounts the uniformity of thought 
and of legislation to which our author alludes, and which 
induces him to regard the positive institutions of humanity 
as derived from a natural law ? To the prohibition of unions 
or carnal connection between ascendants and descendants. 
Still such unions are or have been known and practised 
amongst some savage tribes, which fact would reduce to 
nullity the natural law whereto the author refers. But, 
without going so far, we maintain that the customs and laws 
of some countries (and highly civilised countries, too) have 
authorised matrimonial unions which are now proscribed by 
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Christianity ; and it would be opportune to investigate on 
what grounds, independent of any given religion, could a 
philosophic legislation stand, and what should constitute the 
prohibitions to contract marriage with relations^ 

Jeremy Bentham, the learned scientific jurisconsult, 
attempted it, taking for his ground considerations of utility, 
which we accept as such, but to some of which we would 
take exception, if it were our purpose to argue the point, but 
it is not. That writer arrives at conclusions the same, 
fundamentally, as the rule now established, if we except the 
impediments by reason of relationship of aflSnity, which he 
restrains, leaving brothers and sisters-in-law free to contract 
marriage. We accept such conclusions, well assured that 
public opinion is not, nor will be for many years to come, 
prepared for a more aerious innovation. The reform there- 
fore is almost reduced : first, to define the impediments 
in a precise and comprehensive manner, which in case of 
consanguinity should extend, as now, to uncles and aunts and 
nephews and nieces, but not further ; second, to define the 
impeliments of affinity so as to allow of a man marrying his 
brother's widow, and a woman marrying her sister's widower. 
These provisions would comprehend the relationship of con- 
sanguinity by illicit copulation in concubinage ; and conse- 
quently a man would not be able to marry the mother or 
the daughter of his concubine. But here the prohibition 
should terminate, as we see no reason whatever of general 
utility to extend it further. Everything might be embraced 
in this formula : " Marriage is prohibited i—fi/rst, between 
oousangnineous relations, legitimate or illegitimate, being 
ascendant and descendant one of the other, or who being 
colliterals are removed from each other less than four 
dcrees : second, between legitimate relations by affinity, 
■without limit in the right line ; or who being in the trans- 
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verse liue are removed from each other Wo degrees j the 
degrees being computed in all cases according to what is 
termed civil computation." We prefer yet to clearly express 
the relationship of the cotiples in the usual language rather 
than devise abstract rules of lines and degrees. See 
Appendix A, clause II. 

Permission for the intermarriage of brothers and sisters- 
in-law has been some years under discussion in this country, 
the only one in all Christendom, without excepting the 
Colonies of the British Empire, where the prohibition now 
exists. The contention is, as in other cases, against custom, 
conservative spirit, and perhaps more than anything else, 
against puritanism, which finds impurity in many sexual 
relations through mere antipathy or affectation. In the 
religious sense we have seen that the Levitical prohibitions 
are not binding, save in conscience, on those who profess the 
Jewish religion, or the Christian religion so far as it may be 
reconciled therewith. But even in that light the prohibition 
is not absolute, but limited. We find that, according to the 
tenour of the texts, marriage with two sisters was only 
prohibited in the lifetime of both, which amounted to a 
restriction against polygamy, expressly recognised in Deu- 
teronomy, and that marriage with a brother's widow, though 
seemingly forbidden in Leviticus, was compulsorily ordained 
in Deuteronomy, when there had been no issue by the 
former union. 

Jesus, who modified various Mosaic precepts, such as the 
lex tcdionis and the right of divorce, said not a word about 
the latter of the two preceding ones, though he had an 
opportunity of doing so (Matt. xxii. 24 to 30). So 
there nowhere exists in the Bible any absolute prohibition 
to marry a brother's widow, nor any prohibition whatever to 
marry the sister of a deceased wife ; consequently we can by 

G 
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no means comprehend how people have so subtilised as to 
make it say differently. 

In the range of philosophy or scientific legislation, on 
what foundation does the prohibition rest ? We have never 
heard anything adduced to demonstrate either its necessity 
or its utility. It is argued that the husband may seduce his 
wife's sister, and the bachelor his brother's wife, by inducing 
them to entertain hopes of a future marriage. But we do 
not discover the necessary connection between the two things; 
and so completely is it wanting, that even now women so 
situated are seduced without conceiving the hope it is sought 
to attribute to them. See, on the point, case 20 in our 
Appendix D, and the one of Eliza Schofield to which Philo- 
Pamilias refers in his pamphlet, Law of Husband and Wife, 
page 32. Seduction is never the result of hopes the reali- 
sation of which is not within the control of the man who 
inspires them, unless we infer crime ; and, even granting 
such assumption, we see no reason why people should resort 
to crime in order to marry their brothers and sisters-in-law 
any more than they should so do to marry strangers. 

It is no longer licit to draw inferences, refuted by the 
■experience of the countries where the unions alluded to are 
allowed and practised. There is one direct argument in 
favour of such marriages, which is that the children by the 
first marriage have the best possible substitute for their 
father or mother, which is of the utmost importance, 
especially in the second case. For many years a Bill has 
been before Parliament for enacting the proposed reform ; 
"but we know the slow progress which such innovations make 
in this country. Being accustomed to it, the partisans of 
reform are contented to see public opinion, expressed by 
legislative votes, increase year by year, and patiently await 
its maturity and the arrival of the day of triumph. 
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CHAPTER VII. 



FORMULA OF MARRIAGE. 



1. — Present state of the subject. "We pointed out in 
Chapter II. what are the characteristics of marriage, and 
that amongst them natural union is, or has been, the basis of 
the civil contract and the sacrament. We also indicated 
that the law in civilised countries has invariably interposed 
its authority and sanction, raising natural union to the rank 
of a civil institution. Religion, in her turn, has sanctified 
the natural union, and at times, especially amongst primitive 
peoples, has taken exclusive possession of the subject 
whether marriage under her control should or should not 
produce civil effects. 

At the period of the propagation of Christianity in the 
Roman Empire the civU law was found in possession of the 
matrimonial union, which it regulated as a government in- 
stitution or matter, without prejudice to the religious rites 
wherewith paganism sanctified it after its fashion. Whilst 
the new religion was persecuted by the emperors, and it was 
in consequence professed only in private and even clan- 
destinely, it may readily be supposed that it exercised no in- 
tervention whatever in marriages, unless it were equally 
private and clandestine. But the legal formalities required 
to constitute matrimony and produce civil effects were not 
very precise : the consent of the contracting parties, 
adequately proved, almost sufficed, provided there existed no 
legal incapacity on their part to be united ; and therefore, 
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whether pagan or Christian rites were observed, the result 
was the same before the law so long as it was not violated. 

Christianity being triumphant since the fourth century, 
nothing remained to be done but to substitute certain 
religious rites for others in the solemnization of marriage. 
But then, as previously, they were not necessary to its 
validity ; and the ceremony, whilst it sanctified the union, 
imparted to it likewise the character of a civil contract. 
Nay, more : as Christianity held its special tenets, not only 
in regard to rites, but in respect of impediments, it intro- 
duced them, and therewith virtually altered the civil law. 
Marriage continued, however, to be regarded in the eyes of 
the government as a mere contract, until after the intro- 
duction of the notion of a sacrament, when the Church 
availed itself thereof for the purpose of regulating for her- 
HCif, as her own exclusive right, all matters relating to the 
institution. Nevertheless a certain degree of vagueness re- 
mained as to the requirements for its validity, and the idea 
continued to prevail that the assent of the parties was 
sufficient to such an extent, that clandestine or perfectly 
private marriages were held to be lawful or valid, until the 
Council of Trent, in 1563, laid down precise rules, without 
the observance of which marriage was void. 

But these rules, according to the most probable opinion, 
did not extend to England or Scotland, long since indepen- 
dent of Kome, though it might be inferred otherwise from 
two decisions of the House of Lords, in 1844 and 1859, as a 
court of appeal. As regards England, Henry VTII. 
declared himself head of her Church in 1534, and continued 
to respect the ecclesiastical laws on matrimony, wherefrom 
he only departed on the ground of impediments arising out 
of relationship, as previously mentioned. 

During the reign of that sovereign it was entrusted to a 
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commission of thirty-two members (sixteen clerics and a 
like number of laics), of whom Cranmer was the soul, if we 
may so say, to form a new ecclesiastical code ; and in fact 
it was prepared under the title of Reformatio Legum Ecde- 
siastiea/rum, and embraced the subject of marriage, and all 
matters in connection therewith, as divorce, &c. But it met 
with a certain amount of opposition, which hindered this 
code of laws from being sanctioned, though it was ever held 
in great esteem, and from it arguments were borrowed when 
the matters it touched upon were under discussion. The 
Eeforaiation having been completed under the reigns of 
Edward YI. and Elizabeth, marriage was regarded simply as 
a civil contract, but continued to be ruled by the anon law, 
and all the controversies to which it gave rise were ventilated 
in the ecclesiastical courts. 

This anomaly continued in all its force until the present 
century had far advanced, when, though without in any 
respect altering, and rather confirmiug the ecclesiastical 
character of marriage, some regularity was given to its 
solemnization, which had to be effected in a temple of the 
Established Church, and with certain formalities. But as 
such condition was opposed by the Dissenters from the said 
Church, an important alteration was made in the law on the 
matter after a protracted struggle. 

2. — Mode of conducting marriage. Blackstone, re- 
vised by Kerr, says : " Until the statute 6 <fc 7 Will. 4, 
c. 85, no marriage was valid that was not celebrated in some 
parish church or public chapel, unless by dispensation from 

the Archbishop of Canterbury It was essential 

to a marriage that it should be performed by a person in 
■orders, though the intervention of a priest to solemnize this 
is merely juris positivi, and not juris naturdlis aut divini; it 
being said that Pope Innocent III. was the first who 
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ordained the celebration of marriage in tlie Church, before 
which it was totally a civil contract. . . . The statute 
provides for places of religious worship being registered for 
the solemnization of marriage ; and it also permits of this 
contract being entered into without any religious sanction 
whatever. . . . but it must in all cases be accompanied 
by certain circumstances of publicity, or be entered into in 
virtue of a licence, obtained only on a declaration, equivalent 
to an oath, being made that there is no legal impediment. 

" With reference to marriages celebrated in facicB ecclesice, 
the statute 4 Geo. 4, c. 76, commonly called the ' Marriage 
Act,' directs the observance of the rules contained in the 
Office for the Solemnization of Matrimony, in the Book of 
Common Prayer, and that banns shall be published in con- 
formity with the canons, or a licence be obtained from the 
proper ecclesiastical authority to mai'ry without them. This 
licence cannot be granted, unless one of the parties make oath 
that he or she has had his or her place of abode in the parish 
for which it is sought for, fifteen days immediately preceding, 
and all ministers are forbidden to solemnize marriage more 
than three months after complete publication of the banns or 
grant of the licence. The marriage must also take place 
between eight and twelve in the forenoon, in a church or 
chapel wherein banns may be lawfully published. 

"The publication of banns is made void by the open 
declaration of dissent by the parent or guardian of a minor. 
And no licence can be granted if one of the parties be under 
age, unless oath is made either that the necessary consent 
has been obtained, or that there is no one having authority 
to give consent. These requirements of publicity in all 
cases, and consent in the case of minors, are enforced by 
those penal provisions of the statute which, avoid the 
maiTiage altogether if the parties • hnowingly and wilfully 
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intermarry in any other place than a church or chapel 
wherein banns may be lawfully published, except by special 
licence ; or knowingly and wilfully acquiesce in the solemni- 
zation of marriage by a person not in holy orders, It is also 
an ofTence, amounting to felony, to solemnize marriage, 
except between the stated hours of eight and twelve, unless 
by special licence, or to solemnize it without due publication 
of banns, unless by licence ; or to solemnize it according to 
the ceremonies of the Church under a false pretence of being 
in holy orders. 

" The other modes of entering into the marriage contract 
are those provided by the statute 6 & 7 Will. 4, c. 85. (as 
amended by 1 Vict. c. 22 ; 3 & 4 Vict. c. 72 ; and 19 & 20 
Vict. c. 119). Under the Marriage Act, giving legal 
effect to the requirements of the law ecclesiastical, a 
marriage, may be solemnized either by virtue of a licence or 
after due publication of banns. Two other modes have now 
been provided, viz., by licence or by certificate from the 
superintendent registrar of births, deaths, and marriages : 
the former resembling the licence obtained from the Ordinary ; 
the latter, the certificate which is given after the publication 
of banns in the parish church. The superintendent regis- 
trar's licence or certificate has the same legal effect, and may 
be substituted for the licence of the Ordinary or the publi- 
cation of banns (7 Will. 4 and 1 Vict. c. 22, s. 36). But 
a minister of the national Church is not obliged to act upon 
it and marry the parties. 

" To obtain a licence, notice must be given, stating that 
the marriage is intended to be by licence, to the superinten- 
dent registrar of the district within which one of the parties 
has resided for not less than fifteen days. To obtain a 
certificate, notice must be given to the superintendent 
registrars of the districts in which both parties have resided 
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for not less than seven days. This notice must in eacli case 
be accompanied by a solemn declaration — which, if false, 
involves the penalties of perjury — that there is no lawful 
impediment to the marriage, and when either of the parties 
is under age, either that the required consent has been given 
or that there is no person who has authority to give it ; and 
in the case of a marriage by certificate, a copy is suspended 
in the office of the superintendent registrar so as to give it 
publicity. A licence may then be obtained the day after 
the notice ; a certificate can only be obtained after the lapse 
of the twenty-one days during which the notice of marriage 
is suspended in the office j because in the meantime, and 
before it is issued, any person may forbid the marriage, upon 
which the notice becomes utterly void. 

" But under either licence or certificate, when obtained, 
the marriage may be performed according to any form the 
parties choose to adopt, in a building registered for the 
purpose, or at the office of the superintendent registrar, in 
the presence of that official. The ceremony must in every 
case take place in the presence of some registrar of tho 
district, a distinct officer from the superintendent registrar, 
and two or more credible witnesses ; it must be performed 
with open doors, and between the hours of eight and twelve 
in the forenoon, and the parties must in some part of the 
ceremony declare that they know of no lawful impediment 
to their marriage, and call upon the persons present to 
witness that they take each other for man and wife. 
Quakers and Jews were expressly excepted from the 
operation of the Marriage Act, and may have their unions 
celebrated according to their own usages." [But by 19 & 
20 "Vict. c. 119, they are now bound to give notice and 
obtain certificate from the superintendent registrar. — Ph.] 
This latter statute " allows persons contracting a complete 
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marriage before the registrar to have the ceremonies of 
their church or persuasion added in a church or chapel. 
The object of this is to satisfy any subsequent religious 
scruples raised by or suggested to the parties. 

" Marriages entered into under 6 & 7 Will. 4, c. 85, 
must be celebrated within three months after the notice to 
the superintendent registrar ; compliance with its other 
provisions is obtained V)y making a disregard of its enact- 
ments more or less penal. Finally all marriages must be 
registered in one or other of the modes prescribed by the 
aforesaid statute, the whole machinery for this purpose, as for 
the registration of births and deaths, being under the control 
of the Registrar-General. Copies of the entries of marriages 
from their respective register-books are transmitted by the 
clergy of the national Church, and by the proper officers of 
the Quakers' meeting-houses and Jewish synagogues, and 
by the registrars who register marriages in other places of 
religious worship, to the Registrar-General, one of the 
duplicate register-books of marriages remaining in t;he church 
or other building." 

Marriages in England allow of another classification, 
according to the requirements to which they are subject or 
the manner of conducting them : (a) those celebrated 
according to the Anglican rite, and in which the registrar 
does not intervene; (h) those celebrated by Quakers or 
Jews, accordiDg to their rites, and by virtue of a certificate 
of the superintendent registrar ; (c) those celebrated by 
other religious sects in a temple or chapel registered for 
the purpose, according to tlieir rites, and in presence of 
the superintendent registrar; {d) those celebrated in the 
superintendent registrar's office, and in his presence. When 
the registrar's licence intervenes in the two last-named cases, 
he charges £3 for it. For a marriage under licence he re- 
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ceives lOs. ; and under certificate, 5s. The licence dispenses 
with the suspension of the notice in the registrar's office, and 
renders the marriage possible without delay. The certificate 
testifies to the affixing the notice twenty-one days, and 
before such period the marriage cannot take place. In 
marriages of the first class the licence of the Ordinaiy 
exempts from the publication of banns, and the special licence 
dispenses with a definite time and place for the celebration. 
As to Scotch and Irish legislation, the extracts we are about 
to quote will afford a sufficient idea of both. Lord Mackenzie, 
in his Studies on Roman Laiv, with compa/rative views of 
the Laws of France, England and Scotland, says : " In 
Scotland, marriage is a civil contract, constituted by the 
mutual consent of the parties. The consent to marriage 
must be to a present act ; a promise or engagement to marry 
at a future period, however formal, where no sexual inter- 
course has followed upon it, may be retracted, though the 
person retracting may be liable in damages for breach of 
promise. To the marriage of minors the consent of parents 
or guardians is not necessary. 

" The law of Scotland recognises four different modes by 
which marriage may be constituted : first, a public or 
regulaT mairiage celebrated by a minister after proclamation 
of banns; second, the deliberate exchange of matrimonial 
consent by words de presenti, without the nuptial benedic- 
tion or concubitus ; third, promise of marriage followed by 
copula, at least when declared a marriage by an action of 
declarator in the Court of Session; fourth, cohabitation 
as man and wife, and being held and reputed as married 
persons. 

" A public or regular marriage is one celebrated by a 
clergyman in presence of two witnesses, after due proclama- 
tion of banns according to the rules of the Church. All 
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marriages entered into in any other form are clandestine or 
irregular ; but if the matrimonial consent has been seriously 
and deliberately interposed, they are equally effectual with 
regular marriages, though they expose all concerned in them 
to certain statutory penalties, which, however, are seldom, if 
ever, enforced in modern times. 

" By the 4 & 5 Will. 4, c. 28, regular marriages may 
be solemnized by the clergy of any religious persuasion 
after due proclamation of banns in the parish churches of 
both parties. The privilege was previously confined to 
ministers of the Established Church of Scotland and 
Episcopal clergymen, who had taken the oaths to Govern- 
ment. Among Presbyterians these regular marriages are 
usually solemnized, not in a church, but at the private house 
where the woman resides ; but the place of celebration is 
a matter of indifference in point of law. The question of 
mutual acceptance as husband and wife is put by the 
minister and answered by the parties ; he then declares them 
married persons in presence of the witnesses, and the 
ceremony is closed by the nuptial benediction. The registrar 
tion of marriages in Scotland is regulated chiefly by 17 & 
18 Vict. c. 80, and 18 Vict. c. 29. 

" As to iiTegular marriages, and the evidence by which 
they may be established, we cannot do better than lay before 
our readers a short exposition of the law in the words of 
Lord Moncrieff, whose authority in consistorial questions is 
justly entitled to the greatest weight : ' The governing rule 
of law is unquestionably that marriage is constituted by the 
consent of the parties alone ; and upon legal and satisfactory 
evidence that such mutual consent has been seriously and 
deliberately interposed, the Court will declare such marriage, 
though it should be clear that no formal ceremony or 
celebration has taken place. 
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'"(a) Proof of celebration in facicB ecdesice is of course 
the first and best mode. Proof of a formal, serious, and 
deliberate declaration of consent before witnesses, if the 
Court be satisfied that such declaration was made with the 
true intention of entering into marriage, is another settled 
mode of proving the constitution of marriage, as in the 
cases of Macadam, Dalrymple, and many other cases. 
Written declarations or acknowledgments of marriage given 
and accepted, if there be no doubt of the reality of the 
purpose, are effectual to the same end, as in the case of 
Edmonstone v. Cochrane, Honeyman, and other cases. 

" ' (b) Legal proof of a promise of marriage, followed by 
that intercourse which generally attends marriage, is held to 
prove the mutual consent required, on a presumption that 
at the moment of consummation that which was before a 
promise only became a present consent to marriage. Some 
lawyers have doubted whether this last mode of proving 
marriage does not differ from the others in this point, that 
it requires to be established by declarator in the lifetime of 
the parties. Without attempting to resolve this point, it is 
a settled rule of law that the promise must be proved either 
by the writing or by the oath of the party by whom it is 
said to have been given. 

" ' (c) Finally, the present consent necessary to constitute 
marriage may be effectually, and in the Lord Ordinary's 
opinion most satisfactorily, constituted by a long or continued 
course of open cohabitation of the parties in the avowed 
characters of husband and wife, in which mode of proof 
regard must be had, in the first place, to what in general 
constitutes the cohabitation of persons bearing the relation 
of husband and wife, and then to the habit and repute, the 
reputation in which the parties have been held by their 
friends and connections and the community in which they 



FOR-ttULA OF MARKIAGE. 93 

live. When sucli a cohabitation for a length of time, with 
the distinct character affixed to it by the open acts and 
conduct of both parties, is proved by credible and con- 
sistent evidence, no more satisfactory proof can be required 
that the present consent to marriage has been given in the 
face of all the ■world. But it is evident from the very 
nature of the thing that this mode of proving the consent 
necessarily supposes that there was no secrecy in it ; that 
the parties did truly dwell together in the common meaning 
of the term cohabitation, and that they consorted with 
one another, not in the mode proper to a state of concu- 
binage or illicit intei-course, but in the manner aud with 
all the ordinary qualities of the marriage state in Christian 
nations. 

'"It has been a question among lawyers in Scotland 
whether promise followed by copula is itself marriage, or is 
only a gi-ound on which marriage may be constituted by 
declarator in the Court of Session in the lifetime of the 
parties. This point, which may come to be of great 
importance as affecting the legitimacy of children, if raised 
after the death of either of the parents, does not appear to 
have been judicially decided. But in a case which came 
before him in 1843 Lord Moncrieff expressed an opinion 
that a promise cum copula does not constitute marriage 
without a declarator in the Consistorial Court, and that if 
no such declarator be brought in the lifetiuie of both parents 
the marriage can never be established afterwards. 

" ' To put an end to runaway marriages by English 
persons at Gretna Green and elsewhere in Scotland, it was 
enacted by 19 & 20 Vict. c. 96, that after the 31st 
of December, 1856, no irregular marriage contracted in 
Scotland by declaration, acknowledgment, or ceremony shall 
be valid, unless one of the parties had at the date thereof 
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his or her usual place of residence there, or had lived in 
Scotland for twenty-one days next preceding such marriage.' 

" In Scotland a process called a declarator of putting to 
silence may be brought in order to put aside a groundless 
claim of marriage. On the other hand, where a marriage which 
has actually taken place is denied by one of the parties, the 
other, by raising an action of declarator in the Court of 
Session, may have the marriage declared, with all its 
consequent rights and privileges." 

Up to 1818 legislation on marriage in Ireland continued 
in the same state as that of England prior to 1753 ; but in 
that year a statute was passed (58 Geo. 3. c. 81) which 
virtually thereafter invalidated marriages termed ^er verba 
de presenti, or per verba de futuro subsequente copula, and 
required the presence of a priest. Various statutes have 
been since passed on the s\ibject, which at present is 
principally regulated by 7 & 8 Vict. c. 81, 26 & . 27 
Vict. c. 27, and in particular by 33 & 34 Vict. c. 110, 
sanctioned since the Established Church in Ireland was 
suppressed in 1869. We will give an abstract of its 
essential provisions, availing ourselves in a great" measure of 
the work of Hugh Weightman, Esq., entitled The Law 
of Marriage and Legitimacy, <fec. There are then the 
following modes of contracting marriage :— 

(a) Between Episcopalians, both parties being so j and it 
may be subdivided into— first, those taking place in a 
church or chapel in which, prior to 33 & 34 Vict. c. 110, 
marriage might be solemnized according to the rites of the 
United Church of England and Ireland, and which continued 
consecrated to the divine service of the Episcopal Church ; 
second, those occurring in a chui'ch or chapel which, subse- 
quent to the passing of the statute^ should be licensed 
according thereto for the celebration of marriages. The 
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ceremony is performed — -first, by proclamation of banns in 
the church or chapel authorised, and according to the ritea 
hitherto observed in the United Church ; second, by dis- 
pensatory licence or by special licence granted pursuant to 
the statute. 

(b) Between a Protestant or a Roman Catholic and one 
who is not so. The first may be performed by a Protestant 
clergyman, and the second by a Catholic priest, under the 
following conditions : f/rst, that notice be given to the 
registrar, and a certificate be obtained, the same as was the 
custom in Ireland prior to the statute before cited (and as is 
done in England), for marriages solemnized according to the 
rites of the United Church, except when there intervened 
banns, dispensatory licence, or special licence; second, that 
the certificate of the registrar be delivered to the officiating 
clei'gyman at the solemnization of matrimony ; third, that 
this be solemnized in an edifice specially set apart for divine 
service according to the rites of the officiating clergyman, 
and situated in the district of the registrar by whom the 
certificate is given j fourth, that the marriage be solemnized 
between eight o'clock in the morning and two in the after- 
noon, in presence of two or more trustworthy witnesses. 

(c) Between any other sectaries, a clergyman of the church 
■where one at least of the contracting parties may attend 
officiating in the presence of the registrar ; {d) or between 
Jews or Quakers, according to their rites ; (e) or before the 
registrar only and witnesses, in his office ; the correspond- 
ing notice to the registrar, and the issue of his certificate^ 
intervening in all these three cases. But in the last case 
the registrar must cause to be published, at the cost of the 
contracting parties, a copy of the notice given to him, tv/ice 
at least, once in each week, in some newspaper of the district, 
and if none, of the county, under a fine of £40. 
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Special licences may be granted, dispensing from any 
specified time and place for the ceremony : first, by Episco- 
palian bishops when the contracting parties are also 
Episcopalians; second, by the heads of thirteen Presbyterian 
congi-egations, or sects of different denominations, and other 
Nonconformists, "who are named in the statute. 

As regards causes of nullity, we abridge textually what 
the work last quoted says: "By 7 & 8 Vict. c. 81, s. 89 
(as amended), if any person shall knowingly and wilfully 
intermarry in Ireland in any place other than the church 
or chapel or certified Presbyterian meeting-house, in which 
banns of matrimony between the parties shall have been 
duly and lawfully published, or specified in the licence, 
where the marriage is by licence, or the church, chapel, or 
registered public building or ofiice, specified in the notice 
and registrar's certificate or licence, or without due notice 
to the registrar, or without certificate of notice duly issued, 
or without licence from the registrar, in case such licence 
or notice is necessary under this Act, or in the absence of a 
registrar, where the presence of a registrar is necessary, or 
if any person shall knowingly or wilfully intermarry in any 
certified Presbyterian meeting-house without publication of 
banns or any licence, the mariiage of all such persons, except 
in the case of Quakers and Jews, shall be null and void. 

"And by the 39th section of the 33 & 34 Vict. c. 110, 
any marriage solemnized by a Protestant Episcopaiiaa 
clergyman between a person who is a Protestant Episcopalian 
and a person who is not such, or by a Eoman Catholic 
clergyman between a Roman Catholic and a person who is 
not such, shall be void to all intents, in cases where the 
jiarties to such marriage knowingly and wilfully inter- 
married without due notice to the registrar, or without 
certificate of notice duly issued, or without the presence of 
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two or more credible witnesses, or in a building not set 
apart for the celebration of divine service according to the 
rites and ceremonies of the clergyman solemnizing such 
marriage." 

We omit details which are similar to those of English 
marriages, and which may easily be conceived, such as all 
those mentioned in the notice that has to be given to the 
registrar, and implies residence, absence of impediments, 
consent of parents or guardians, faculty of the persons 
therein interested to oppose the marriage, &c., &c. In the 
above extracts we have sought to make known what is 
peculiar to Irish marriages, otherwise very similar, in 
essential points, to English ones. 

3. — Rema/rks. It appears, from what has been stated 
in the foregoing article, that there are three distinct legisla- 
tions in England in respect of marriage : one for England 
{including Wales), another for Scotland, and another for 
Ireland. This would not cause surprise if, after the union 
of all these sections into one single kingdom, the common 
Parliament had not legislated on the subject. But it has 
done so on many occasions, passing numerous and long 
statutes, of the number and extent of which the reader can 
form no just conception from the extracts here given from 
them. Far from taking advantage of those opportunities to 
consolidate in one the legislation, it has maintained the 
plurality ; but that is not its only inconvenience. Each one 
of the three legislations is complicated by the variety of 
modes in which marriage may be contracted, and the 
numerous requirements exacted, at any rate by two of 
them. 

The first cause of complexity is the religious character 
which has been preserved in matrimony, though in general 
opinion it is held to be, theoretically, a mere civil contract 
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In fact, the majority of the clauses of the respective statutes 
relate to prohibitions, distinctions, and rules connected with 
the religion of the contracting parties. Now, then, what is 
the origin or object, what the necessity or the advantage of 
the statutory law giving to the national clergy the right of 
intervention in the solemnization of, marriage as a civil act, 
and recognising the right of the dissenting clergy to inter- 
vene in the civil marriages of their respective religionists 1 

It is the general opinion that prior to 1753, that is to say, 
to Lord Hardwicke's Marriage Act, marriage solemnized 
without the presence of a priest was valid, and that previous 
to the Reformation it was equally so throughout Christen- 
dom, even for sacramental effects, as the Council of Trent 
declared in regard to the past, by its own decree of 
November, 1563, wherein it required for the future the 
presence of a priest. It also appears that Saxon laws prior, 
and special canons subsequent, to the Norman Conquest 
required it ; but they had fallen into disuse, if such require- 
ment were ever exacted as indispensable for validity. One 
thing certain is that marriages verba de presenti, in which 
the proved consent of the consorts sufficed, were very 
common, and regarded as valid. They gave rise, it is true, 
to numerous questions, chiefly concerning the proof; but 
that is what in a great measure determined the Marriage 
Act, and its own enactment — to the effect that the presence 
of a priest shall henceforward be required for the validity of 
marriage — shows that the formality did not exist. And in 
reality, marriage without it was valid, though, with singular 
inconsistency, it had to be afterwards solemnized in Jacice 
ecclesice (2 & 3 Edw. 6, c. 23). To obviate this double 
celebration, unnecessaiy, strictly speaking, but correct 
according to received notions, was another of the principal 
objects of the Act to which we refer. 
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It miglit indeed have pursued another course, by 
insisting on the complete secularisation of marriage, for 
■which there was an important precedent in the statute 12 
Carl. 2, c. 33, entitled "An Act for Confirmation of 
Marriages," and declared to be passed " for the preventing 
and avoiding of all doubts and questions touching the 
same." It enacts " that all maiTiages, had aud solemnized 
after a certain day before any justice of the peace, .shall be 
adjudged and taken to be of the same and of no other force 
and effect as if such marriage had been had and solemnized 
according to the rites and ceremonies established or used in 
the Church or Kingdom of England." It even contained a 
form of contract per verba de presenti, and before witnesses, 
of a most accurate description. If it had been made 
obligatory, and carried rigorously into effect in all cases, 
without prejudice to the religious ceremonies which the 
contracting parties might desire to go through, before or 
afterwards, that Act, together with 32 Hen. 8, c. 38 
(and better still 25 Hen. 8, c. 7), about impediments, 
could have substantially formed all the matrimonial legis- 
lation. 

There is not a doubt that, although the presence of the 
Christian priest was considered unnecessary for the validity 
of the marriage as to its principal effects, even as a sacra- 
ment, it was prescribed by the Church mainly in view of 
the sacramental character of nuptials ; and the non- 
observance of the precept rendered marriages, if not void, 
irregular. There was also, it appears, another object, and 
both are well illustrated by the following passage from 
Mr. Justice Willes, quoted by Weightman : "The early 
history of Christian marriages seems, no doubt, to point to 
the religious explanation of the presence of a priest, in 
order to superadd a blessing to the civU contract, though 

H 2 
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publicity and the presence of the congregation also appear 
to have at all times been considered important. It would 
be erroneous, however, to suppose that, even in times prior 
to those of King Edmund, a consideration for the religious 
character of the ceremony was the only motive for such 
legislation. The prohibited degrees, in those times, included 
numerous cases not now within them. The prohibition at 
one time extended to the seventh degree, and one object of 
the law of Edmund (a.d. 940) requiring the presence of a 
priest was the prevention of such marriages. The testi- 
mony of a priest, who was then a thane, and his oath equal 
in value to those of one hundred and sixty churls, whilst that 
of a deacon counted for but sixty (1, Sir F. Palgrave's ' Rise 
and Progress,' 164; and 2, Eemble's 'Saxons in England,' 
432), was a pledge for the notoriety, certainty and legality 
of the transaction." 

That superiority conceded to clerical testimony may 
perhaps explain why deacons were authorised in England, 
after the Reformation, to be present at marriages, instead of 
presbyters. Evidently the religious portion of the ceremony 
could not be so well performed by the former as by the 
latter. The ecclesiastical intervention in the contract does 
not therefore amount to more than a tradition, the signifi- 
cance of which, whatever it may have been in times gone 
by, has now disappeared. Nothing more natural than for 
the clergy to wish to maintain their influence in so 
important an act of the civil life, such as they possess over 
man from the first breath he draws at his birth to the 
date of his interment when he has breathed his last in life. 
But that influence may be preserved in its integrity, 
without creating the anomaly we contend against, and 
without burdening the law with such innumerable pro- 
visions as clericil intervention has entailed. For such 
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purpose it would suflSce that the marriage allowed by section 
21 of 6 & 7 Will. 4, c. 85, should be the only legal and 
binding one, leaving the contracting parties free, as they are, 
to receive, from their respective priests, the nuptial benedic- 
tion in such form as each religion may have adopted. 

Alluding to this point Mr. "Weightman, in his work 
already quoted from, remarks : " But it remained for the 
year 1836 to witness the passing of an Act which virtually 
restored the ancient mode, per verba de presenti, without the 
presence of a priest in holy orders, for by it, not only may 
any buUding duly used as a place of religious worship be 
registered as a place in which marriages may be celebrated 
in the presence of some registrar of the district, and of two 
or more credible witnesses, but by the twenty-first section 
it is further enacted that any persons who shall object to 
marry under the provisions of this Act in any such regis- 
tered building, may, after due notice and certificate, contract 
and solemnize marriage at the ofS.ce, and in the presence, of 
the superintendent registrar and some registrar of the 
district, and in the presence of two witnesses, between 
certain hours, making the declaration and using the form of 
words provided in the case of marriage in any registered 
building. Declaration : ' I do solemnly declare that I know 
not of any lawful impediment why I., A. B., may not be 
joined in matrimony to 0. D.' And each of the parties 
shall say to the other : ' I call upon these persons here to 
witness that I, A. B., do take thee, C. D., to be my lawful 
wedded wife [or husband].' And this is all that is now 
required by the law of England. It is not even necessaiy 
that persons so married should declare themselves Dissenters 
or Nonconformists." 

In short, as matrimony is nothing more than a civD 
contract, everything connected with its solemnization, so 
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far aa relates to its civil effects, should be under the 
exclusive control of civil officers, the clergy retaining their 
attributes in the administration of the ceremonies which 
have to produce religious effects. We propose that the 
marriage of Lord Eosebery and Miss Hannah de Eoths- 
-child, celebrated on the 20th of March last year (1878), 
at the office and in the presence of the Superintendent 
Begistrar of the District of Saint George, Hanover Square, 
and afterwards blessed at Christ Church, Mayfair, should be 
the model for all marriages in the United Kingdom, except, 
naturally, in respect of its sumptuousness, which was 
certainly uncommon. In fact, if the formalities observed 
before the registrar are adequate and sufficient for this 
case, we do not comprehend why they should not be so for 
others ; and if they are so in England, why should they not 
be so in Scotland and Ireland? Now, then, this same 
marriage happens to have afforded us a proof of the 
difficulties thiit are now experienced arising from existing 
legislation. Referring to the above-named marriage, Mr. 
George Graham, Registrar-General, in a letter dated the 
19th of March, written from his office at Somerset House, 
and published in the Manchester Examiner, states that 
" during the last forty years, in cases of mixed marriages, 
the ceremony has been repeated at least twice in as many 
temples, it being always mentioned in the certificate that 
the parties are bachelor and spinster, even after having been 
married the first time." And he concludes thus : " I have 
known instances where persons have been married five or 
six times, in the hope of preventing a charge of illegality, 
but in those cases, in recording their ' condition,' special 
words should be used." 

Such inconveniences arise from civil marriage having been 
mixed up and confounded with religious marriage. Let 
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them be separated by reducing the formalities of the former 
to such as are necessary for its object ; and once performed, 
pursuant thereto, in the registrar's office, the marriage will 
be complete so far as the civil law may be concerned, with- 
out giving occasion either to it or its administrators to 
trouble themselves about the religious form, to which the 
parties interested may wish to submit in order to sanctify 
their union. This is what occurs in France, Belgium, Hol- 
land, Austria, Italy, Spain, and in fact in the majority of 
European nations. When civil marriage, so severed, was 
first introduced in France, the religious prejudice encouraged 
by the clergy caused the law to be contemned, and mar- 
riages to be celebrated only according to the Catholic rite, 
which no longer produced civil effects. As the government 
of that country has ever meddled too much with matters 
touching the individual, it regarded such conduct as calami- 
tous and insulting. Tt compelled the clergy, under very 
severe penalties, not to bless nuptials before civil marriage 
took place, and the prohibition still exists. 

The law was also set at nought in one of the South- 
American States, when in 1853 marriage waj3 there 
secularised. But that government was more liberal and 
prudent. Many unions took place as before, according to 
the religious rite, and nothing more. But in the course of 
time many of the contracting parties found themselves with 
a large family not in possession of civil obligations and 
rights ; they admitted their folly, and not only contracted 
civil marriage, previously despised, but, in order to legitimise 
their children by subsequent marriage, which was the object, 
they found themselves under the humiliating necessity of 
acknowledging by public instrument as natural offspring 
those whose fate they had not foreseen. We consequently 
hold that the law has no occasion so much as to mention 
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religious ceremonies ; for it is perfectly clear that nothing 
prohibits them though they are not alluded to. But if it is 
desired to snperabouud with explanation, it maybe stated that 
such act is not opposed to the religious ceremonies which 
the parties may wish to employ before or after civil marriage. 

Meanwhile it should be kept in mind that the clergy act 
now in the capacity of civil officers as far as the legality of 
marriage is concerned, and that consequently the ecclesias- 
tical authority is not competent alone to impose any new 
requisite upon the persons willing to marry according to the 
rites of the national Church, which is by statute one of the 
legal ways of contracting marriage. Therefore it is not easy 
to understand on what grounds may have been taken, if 
confirmed, the resolution mentioned in the following report, 
which we copy from a respectable newspaper issued on 
October 30th, 1878 : " The bishops have, it is understood, 
come to a resolution that, in future, licences shall not b& 
granted for remarriage, according to the rites of the 
Church of England, of divorced persons." The bishops might 
as well refuse their licences whenever one of the intended 
parties does not belong to the Established Church, or is an 
alien, or has been convicted for crime. In short they might 
create new hindering impediments, which evidently they are 
not entitled to do. 

If the formalities for matrimony, civilly considered, had 
been confined to their proper sphere, even without altering 
such as are prescribed by the statutes in force, and especially 
by 6 & 7 Wm. 4, c. 85, (or 33 & 34 Vict., c. 110), a 
great stride would have been taken towards the simplifica- 
tion and uniformity of this portion of the law, but it would 
not have gone as far as is necessary and possible. Many of 
those same formalities are embarrassing and useless, as we 
think may easily be demonstrated. 
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(a) Notices. The one given to the registrar, and the 
consequent certificate, should express : first, residence for a 
given number of days and non-existence of impediments ; 
secondly, permission of parents or guardians, where a minor is 
concerned. It is suspended or affixed in the office for 
twenty-one days (when there is no dispensing licence) ; and 
has for its object to prevent prohibited persons, or persons 
already married or not having the requisite parental consent, 
from intermarrying. Let us consider each case. 

Impediments. — The only guarantees against them are : 
first, the interest the parties concerned have in finding out 
the fact, if it is a question of a previously existing marriage ; 
second, the right allowed to any one to denounce a marriage 
contracted between relations, and to have it declai-ed of no 
effect. That the precautions involved in the notice, its being 
hung up, the certificate, &c., are nugatory, experience plainly 
tells us. Cases of bigamy are very frequent ; and sometimes 
BO complicated by their very repetition, that it is impossible 
to determine whether the accused are really bigamists or not 
in the eyes of the law. Such was the case of Turell that 
came before the Brighton Borough Bench towards the close 
of 1877. Turell beingmarried, contracted a second union with 
a woman named Moxford, supposed to be a widow, but whose 
husband was still living, though possibly married to another 
woman, a suspicion which left the Court in darkness as to the 
first charge. Nor are there wanting instances of incestuous 
marriages, according to the legal signification, as the one that 
occurred at Bristol between Nichols and his sister-in-law, 
and which the Court of Matrimonial Causes tried on the 
15th of November, 1877, at the suit of Nichols himself, 
although he was fully cognisant of the relationship. If 
these cases are not more frequent in the courts, it is because 
there is no one interested in their denunciation when the 
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parties are well suited to each other in their unlawful union. 
Well, then, all those who are married with known impedi- 
ments commit the crime of perjm'y, and yet we are not 
aware that proceedings have been taken against any of 
these offenders. Nor would the proof be strengthened ii'the 
«yidence of any one else were required ; for not only is it 
■difficult to procure reliable testimony when we want to 
prove a negative fact, as the absence of impediments, but it 
may be obtained with only too great facUity, though false, 
from persons who do not scruple to give it when they think 
they prejudice nobody by it. 

At the same time it is found that the only direct proofs 
■that might be given by those who are about to marry, re- 
specting some of the conditions required by law, are not asked 
for, viz., proofs of age and of parental permission. Both 
might be in writing and authentic, but the law does not 
«xact them, save by word of mouth of the interested party 
in the latter case, and not at all in the former. 

Permission. — That of parents or guardians, in case of 
minors, is required through the attestation of the person ap- 
plying for the notice, who is one of the proposed contracting 
parties. Here is an additional incentive, besides the ex- 
pected impunity, to declare falsely, since the absence of per- 
mission does not annul the marriage. Such requirements 
are utterly useless ; and therefore we have already proposed 
that the permission should be a necessary requisite to the 
validity of the marriage, but only in the case of minors 
under sixteen and eighteen years of age respectively, and 
being proved by the written statement of the party whose 
right it may be to give or refuse it. 

Ho) Licences. Their effect is to dispense with certain 
formalities, as was shown in its proper place, in consideration 
of the fee paid for the same. They are conseqiuently a 
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privilege granted to those persons who are ahle to bear the 
expense of marrying without delay, and without being tied 
to any determinate time or place. But since the require- 
ments dispensed are judged necessary in order to prevent 
the marriage of impeded individuals (who may be rich or 
poor), the dispensation is improper. It would indicate 
otherwise that such requirements are not necessary ; and 
then, why exact them ? It is the same dUemnia for which 
the dispensation of impediments by the Bomish Church in 
exchange for a fee was very justly attacked. 

(c) Time and place. It is required that the wedding 
should take place between eight and twelve in the forenoon 
(in England), and between eight in the morning and two in 
the afternoon (in Ireland). The office of the superintendent 
registrar of the respective district is appointed as the in- 
dispensable place wherein the strictly civil marriage, which 
is the one referred to, must take place. In regard to the 
former, it can have no other aim than to comply with pre- 
existing religious practices ; but in purely civil marriage the 
reason disappears, and we fail to perceive why it should not 
be solemnized at other hours or at any time, within the 
registrar's office, that he might, however, fix for convenience. 
As regards the locality, we are of opinion that the registrar's 
office should be the compulsory one as a general rule. But 
in certain cases it might be requisite that the registrar 
should transfer himself to the residence of one of the con- 
tracting parties, as, for instance, if he or she be physically 
prevented from leaving his or her apartment. This excep- 
tion would be specially reasonable in the case of any one 
being at the point of death, when the marriage might 
favourably affect his offspring or widow. The fixing of 
certain hours would then moreover be particularly excusable. 

Hitherto we have confined our remarks to the laws of 
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England and Ireland. As regards Scotland, they are only 
partially applicable, that is to say, there may be extended 
to her regular mairiages some of those which concern the 
ecclesiastical ones in the other two sections of the United 
Kingdom. Her irregular marriages are prone to defects 
entirely inverse. Before, we have seen a profusion of forma- 
lities ; now we find an almost absolute want of them. To the 
marriages verba de presenti and verba defuturo suhsequerhte 
copula, with all their inconveniences arising out of the 
difficulty of proof, is added a third, namely, that of marital 
union de facto, i.e., in reality public concubinage, which 
labours in its turn under the difficulty of proof as to its 
true character. The following extract from Chambers' En- 
cyclopcBdia, 1876, expresses concisely and accurately the 
inconveniences of these three classes of marriage : " It will 
be seen from the statement of these diflFerent modes of proof, 
that it must necessarily be sometimes difficult to prove mar- 
riage in Scotland, especially as the fact depends, not on one 
specific form or act of the pai-ties, but on a long course of 
conduct which admits of endless variations, and the more 
variety, the more is the difficulty and expense of proof. 
Hence it has often been said by strangers that some persons 
in Scotland cannot tell whether they are married or not, 
and it requires an expensive and ruinous litigation to clear 
up that point, the most noted instance of which in modem 
times is the case of Yelverton v. Telverton." 

Whatever the formalities to which marriage may be sub- 
jected, their principal aim is to afford sufficient proof of the 
fact, inasmuch as the law ascribes to it certain effects either 
as respects the spouses or third parties or as respects parents 
and children. The law has also had in view to prevent 
from contracting matrimony such persons as are impeded 
either in a general way or in regard only tu their intended 
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partners. We have seen that the latter object is not satis- 
factorily attained by direct preventives, but only, and then 
in an imperfect manner, by declaring the nullity of the mar- 
riages. But neither end is accomplished in irregular Scotch 
marriages, which it is impossible to conceive the having 
maintained a legal character, as analogous ones have long 
since disappeared in every European country that has at- 
tained to the height of Scotch civilisation. It is consequently 
that part of the kingdom which most urgently needs reform, 
and which we suggest should not partake of the character of 
mere simplification, as for the two other portions, but rather 
■of organisation and legal security. 

The law in the north and iu the south of the island being 
assimilated, the only eflScacious remedy would have been 
applied to fiVe^na G'reera marriages, which the Act 19 & 20 
Vict. c. 96, in vain attempted to put a stop to. As recently 
as the 30th of November, 1877, the Court of Matrimonial 
Causes tried an action of nullity of marriage contracted in 
Edinburgh by a couple of young runaways from England, 
Lieutenant Davies and Miss Langford. Through having 
resided there only two weeks and six days, instead of three 
weeks, the marriage was pronounced null, at the suit of the 
lady. But this shows that such marriages may still occur. 
Their extinction would be an additional advantage to those 
very obvious ones that would ensue from the identity of 
legislation in the United Kingdom. In accordance with 
the ideas emitted in this chapter and the preceding one, the 
corresponding clauses of the Draft Bill, forming Appendix 
A, have been drawn up. 
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CHAPTER VIII. 

IRREGULAR MARRIAGES — LEGITIMACY — LEGITIMATION. 

I. — Irregular Marriages. They may or may not be 
attended with, nullity ; and this may proceed from two 
causes : (a) disability of either of the parties ; (6) omissioa 
of any substantial formality in the way of contracting the 
ma.rriage. Every point connected with the second cause 
having been considered in the foregoing chapter, we have 
only to treat here of the nullity produced by disabilities. 
As for the omission of any of the two conditions mentioned 
in Chapter VI., we will presently state what its consequence 
is and what value must be attached to such conditions. 

1. — TJte effects of disabilities. Be it remembered that 
these are either absolute or relative ; and we should now 
remark that they do not influence marriage in quite the 
same manner. With one exception, the former disabilities 
render the marriage only voidable, but not void ab initio. 
The exception is the case of a previous and standing 
marriage. Before the 31st of August, 1835, the relative 
disabilities, or those proceeding from relationship, did not 
either make the marriage void, but only voidable. Since 
that date, by the statute 5 & 6 Will. 4, c. 54, all mar- 
riages celebrated between relatives within the forbidden 
degrees are ipso jwre void ; and the same thing has always 
happened in the case of bigamy. In both cases there must 
be a judicial sentence of nullity, but its effects are not the 
same in the one as in the other. When the marriage is 



m:qitimacy — legitimation. Ill 

voidable the effects of the judicial sentence begin only from 
the date of the sentence, whilst in the other case they have 
a retroactive power from the date of the marriage itself. 
Consequently a child bom of a voidable marriage is legiti- 
mate (except in the case of proved impotence) ; but the 
child born of a void marriage is illegitimate. 

The rules as to the right of asking for a judicial sentence 
are not the same in all cases of disability. In the greater 
number the right of petitioning is granted to any interested 
person ; in others it belongs only to the spouses, and in 
some only to the party not impeded. Thus, for instance, in 
the case of impotence, the sound party alone may bring the 
action of nullity or annulment. Should the obstacle be the 
wanting in puberty of one of the parties, there is a special 
rule, as will be seen by the following fragment from Black- 
stone (Kerr) : " If the husband be of years of discretion, and 
the wife under twelve, when she comes lo years of dis- 
cretion he may disagree (and annul the marriage) as well as 
she may ; for in contracts the obligation must be mutual, 
both must be bound, or neither ; and so it is vice versd when 
the wife is of years of discretion and the husband under.'' 
Our opinion in this case, as in the analogous one of 
betrothal, is that neither of the spouses should be bound 
when one of them has not. reached years of discretion. 
Their marriage ought to be voidable on anybody's petition, 
because a union that would be punishable were it not for 
marriage must lie open to the denunciation and action of 
anybody who acts for the social good. But should the 
marriage not be annulled before the infant comes of age, it 
is clear that they have both ratified the consent, and they 
ought not to be heard should they ask for a sentence of 
nullity. For subsequent disagreements arising from other 
causes they can avail themselves of the remedy of divorce. 
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We are entirely opposed to unreasonable annulments. 
We should never grant the action to the impeded party if 
he knew, in time, of the impediment, as in the case of 
Nichols T. Judson (-which we have already cited), before the 
Court for Matrimonial Causes on the 15th November, 1877. 
Nichols, a widower, having lost his wife. Miss Gertrude 
Judson, who died two years after her marriage, leaving him 
a son, married his deceased wife's sister, so that she might give 
to the child the care she had promised previously. Dis- 
agreeing with his new wife, or repenting his second 
marriage, Nichols petitioned for a sentence of nullity, and 
he obtained it from the presiding judge, but without costs, 
as it seems, and without the slightest reprehension, though 
the judges are not slow in showing their disapproval of any 
act on the part of a litigant that they may consider im- 
proper. If a party were ignorant of the disability, it is only 
just that his or her petition, as in the case of a bigamous 
marriage, should be admitted to the innocent party. But if 
he knew of it, his marriage was an offence against the pro- 
hibitory laws on the matter, and his action of nullity acted 
or might have acted prejudicially against the other party. 
The smallest punishment that could be imposed would be to 
oblige him to find a third party to denounce and petition 
against the marriage, so as to save the majesty of the law, or 
to resort to a fiction of divorce to free the parties from the 
fiction of a marriage. When used as an exception, the right 
to allege the nullity of a marriage must be left unrestrained, 
and that is its true opportunity. 

We have already hinted that of all the absolute dis- 
abilities a previous marriage was the only one which ipso 
jure rendered void a new marriage. Wherefore this second 
has no legal effects, even in the absence of a declaration of 
nullity. There is, however, a case in which this rule ought 



LEGITIMACY LEGITIMATION. 113 

to be modified, and it is that of a marriage contracted after 
a decree nisi has been pronounced, but before it has been 
made absolute. We have an example of this in the case of 
Hogg (or Pascoe) v. Pascoe, pleaded on the 25th July, 1878, 
before the Court for Matrimonial Causes at Westminster. 
Piiscoe having been divorced in January by a decree nisi, 
contracted during the following month a new marriage with 
Miss or Mrs. Hogg, who appeared on the above-mentioned 
day praying for and obtaining a sentence declaring her 
marriage null and void. It is only when a decree nisi is not 
made afterwards absolute that we would grant the right to 
allege bigamy as the ground of nullity, since otherwise the 
bigamy disappears by the fact itself. If the time has not 
elapsed, we should refuse the right to claim, unless it had 
been put forward within the fixed period of thirty days from 
the date of knowing the previous marriage contract ; and we 
would follow a similar course in all cases of disability only 
known after the marriage has taken place. Lastly, when the 
disability is absolute, and therefore occurs only in one of the 
parties, we would never grant to the impeded one the above- 
mentioned right. 

Although, as a general rule, we have accepted the dis- 
abilities enumerated in Chapter VI., we do not accept the 
rule which draws a distinction between them, giving to some 
the eflfect of rendering a marriage void ipso jure, and to 
others the efiect of making it only voidable. Supposing the 
principle of freedom of divorce at which we arrive, as will be 
seen farther on, there would be no need of any annulment, 
and consequently not even of mentioning those disabilities 
which only produce that efiect. We should therefore omit 
the impediments arising from impotence or from want of a fi'ee 
will (except through insanity), since an unrestricted divorce 
would render them superfluous. Want of puberty we 
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should make a cause of nullity, out of mere physiological 
considerations. 

2. — The effects of v/nfulflled conditions. We oppose all 
those conditions which are not requisite for the validity 
of marriage, since they lead to little, if to anything at all. 
Residence in the district is a circumstance easily eluded, and 
all the more so because no proof, except the word of the 
party, is required. The same thing may be said of the 
parents' or guardians' consent. The want of it, when 
required, imposes on the infant certain penalties or respon- 
sibilities, but they are rarely, if ever, enforced, and it 
becomes therefore nugatory. The question of the parents' 
or guardians' consent has been widely discussed, and has 
been solved in different ways in various times and countries. 
This consent is not required in Scotland. There was a, time 
when, in England, its absence rendered the marriage null, 
but since then both there and in Ireland it has become a 
simple formality or ceremony that scarcely deserves the name 
of a condition. It is easy to understand the reasons adduced 
for and against it. Marriage being a most important step in 
life, and it not being presumable that an infant would use in 
taking it that amount of discretion it demands, and which 
is so often wanting in persons of mature age, and even very 
intelligent ones too, it has been thought necessary that it 
should have as a safeguard the deliberate and reflective 
consent of the parents or guardians. But as these might 
refuse it on capricious grounds, moved by personal an- 
tipathies, or by mercenary motives, others have held that 
such consent ought not to be required, or that, if it be 
eluded, its want should not affect the validity of the 
marriage. 

The rule in force now in England and Ireland is a mean 
term between those two extremes. Should we be obliged to 
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choose between them, or even between the English and 
Scotch systems, we should certainly prefer the latter, on 
account of- the iueflBcacy of the former, and supposing that 
divorce could be facilitated in (he way we suggest elsewhere. 
The best plan, however, would perhaps be to require the 
consent, and make it a necessary condition for the minor under 
eighteen if a male, and under sixteen if a female. Before 
these ages the physical capacity is scarcely developed, and 
tliere would be no harm in waiting a few years to clear the 
way. In fact, marriages contracted by persons under those 
ages are very few, as may be seen in Appendix B, iv. 2. 
Past these ages the consent should not be in any way 
required. Tolerance of natural unions would render bear- 
able to young men under eighteen, of an ardent temperament, 
the four years of bachelorhood to which we condemn them. 
Divorce would correct the precipitate choice made by youth 
over eighteen and under twenty-one, as it would the mistakes 
committed by elderly persons. 

II. — Legitimacy. We deal here with the legitimacy of 
children born of a legitimate marriage ; and in this con- 
nection we will examine : first, what are legitimate children ; 
secondly, when and how is a person allowed to move for a 
sentence declaring his legitimacy. 

1. — Legitimate children. As a general rule the children 
bom of a lawful marriage are legitimate, and they have 
certain rights that are refused to the bastard. Any child 
bom by the wife in due course, according to the dates 
in which the married life began and ended, is considered as 
belonging to the husband. The general presumption is. 
against the husband, but he or any other interested party 
can allege and prove that the child cannot belong to him.. 
According to the legislation of various countries, which in 
this point agrees with the Iloman, a child is considered as 

I 2 
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legitimate, or belonging to the husband, if it is bom at least 
seven months after the marriage has been contracted, or ten 
months at most after it has been dissolved. Lord Mac- 
kenzie, in his above-mentioned work, quoting Stephen, says : 
" It is a peculiarity of the English law that it does not con- 
cern itself with the conception, but considers a child legiti- 
mate who is born of parents married before the time of his 
birth, though they were unmarried when he was begotten." 
This statement is correct, but its first part cannot be taken 
literally. The English law does not concern itself with the 
conception ; but it is only when the parties can have had 
previous sexual relations, if the child is bom during wedlock ; 
or when the maximum time for gestation has not elapsed, if 
the child has been born after its dissolution. Thus, a child 
bom of the wife eleven or twelve months after the absence 
or death of the husband would not be considered as belonging 
to him. 

There is not in England a fixed rule as to the time that 
must be allowed for pregnancy, and children born during 
wedlock, even if only a few months after marriage, are con- 
sidered as belonging to the husband, perhaps because it is 
thought that he may have begotten them previously and 
that that was the motive of his marriage. This principle, 
which mitigates in part the evils arising from the want of 
legitimation by a subsequent marriage, is dangerous be- 
cause, as will be easily understood, it opens the door to many 
frauds. As to the last date in which a child may be born 
legitimately, after the dissolution of the marriage, there is 
no law nor sentence to enable us to fix it in a positive man- 
ner. From the cases that have occurred and the pleadings 
that have taken place, it seems to depend entirely upon 
the limit of time that pregnancy may reach, and this is 
uncertain. There are some cases mentioned by physicians 
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in -which it has lasted more than 350 days, but the 
maximum length recognised by the courts is, we think, 
the one mentioned in a case pleaded in the United States, in 
1846 {Commonwealth v. Hooner), cited by Weightman, and 
in which the pregnancy is supposed to have lasted 313 days. 
In England no term longer than ten months has probably 
been hitherto recognised, and this occurred in the case of 
Anderton v. Gihhs, in 1834, cited by the same author. 

There are other circumstances that give to the husband 
of the mother the right to deny his paternity and as a 
consequence the legitimacy of the child : these are, first, 
absence ; second, physical incapacity ; third, want of sexual 
intercourse. This last is very difficult to prove when the 
husband and wife live together, and even in either of the 
two latter cases it is very possible that a man may be obliged 
to acknowledge the paternity of a child that he knows is 
not his own. The difficulty of these cases will be easily 
conceived from the following quotation from Weightman : 
" To rebut the presumption of legitimacy, though it is 
not necessary to prove impossibility of access on the part 
of the husband, the evidence must preponderate so as to 
convince the mind of the judge that access did not take 
place at a time and under circumstances which would enable 
the husband to be the father of the child (Atchley v. 
Sprigg, &c., &c.) .... Where the evidence as to the 
probability of access between husband and wife is such as to 
leave any reasonable doubt on the mind of the court, the 
presumption is in favour of the legitimacy of the child. 
The onus of proof that the child was not the child of 
the husband lies on the party contesting the legitimacy 
'{Plowes V. Bossey, &c.)" 

And in another place, when commenting on the decision 
A 661) in re the Bavkwry Peerage, he transcribes as follows 
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a portion <){ Lord Eedesdale's charge: "The fact indeed 
that any child is the child of any man is not capable of 
direct proof, and can only be the result of presumption 
(understanding by presumption a probable consequence 
drawn from facts either certain or proved by credible testi- 
mony) by which may be determined the truth of a fact 
alleged, but of which there is no direct proof. Thus, if A 
and B are married and are in such habits of intercourse that 
A may be the father of a child born of the bodyof B, imme- 
diately produced as the child of A, the child is presumed to 
be his child, though the fact of sexual intercourse cannot be 
pi'oved, and if the death of A before the birth of the child 
prevents its reception by him as his child, yet if the birth 
happen within a time which in ordinary course is the longest 
time of pregnancy before birth, the child is presumed to be 
the child of A. But in all these cases the fact that the 
child is the child of A is a fact presumed and not proved. 
Acknowledgment of a child by the reputed father and 
mother as their child is generally the only evidence of the fact 
even that the child is the child of the woman, unless evi- 
dence of the persons present at its birth can be produced, and 
such acknowledgment is sufficient evidence if not rebutted 
by clear evidence to the contrary." 

It results from all this that the principle of civil law, that 
pater est quern nuptice demonstrant, cannot be considered as 
intrinsically just, but on the contraiy as very hazardous. 
From the point of view of the legitimacy of children, 
marriage must only be considered as a tacit and anticipated 
acknowledgment of the children of the wife by the putative 
father. But should he protest against the paternity of a 
child of his wife, the presumption in his favour is better 
founded than the presumption against him in the other case. 
It is conceivable that a man may deny for frivolous or no 
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reason the paternity of an illegitimate or natural child 
(though even this is dishonourable and rare) ; hut it is 
Boarcely credible that he should hold the same conduct with 
his wife, and probably there are more cases of the reverse of 
the medal, viz., spurious children having been recognised 
knowingly for prudential reasons. The position of the wife 
is in this respect a great deal stronger. There are very few 
cases in which she may throw a doubt on her maternity, 
and even then only probably where bastard children are 
concerned, whom out of necessity she puts away from her. 
Properly speaking there is no presumption against her, 
except the very misleading one of likeness, in which the 
imagination is so powerful. Direct proofs only could be 
opposed to a denial of maternity, and, everything con- 
sidered, the disputed cases in this subject must be excessively 
rare. 

Though, as a general rule, the children of a legitimate 
marriage are alone legitimate, there are certainly some cases 
in which children of an invalid marriage are legitimate. 
Such is the case, as we hinted before, with the issue of a 
marriage annulled, when born before the sentence of nuUity. 
But they are not legitimate if the marriage was null ah initio, 
and they can never have those rights belonging to legitimate 
children alone ; so that even if the sentence be only pro- 
nounced after the dissolution of the marriage and incidentally, 
their rights as legitimate children are not admitted even for 
the anterior time. There could only be a doubt when the 
spouses, or one of them, did not know of the existence of an 
impediment, which is quite possible, especially if the ignor- 
ance is limited to one of them, as in a case of bigamy. 
There is not, it seems, in this country any positive rule on 
the matter, but without denying the possibility of admitting 
the legitimacy of such children, at least as regards the 
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innocent party (as is the case in other countries), we believe 
that the tendency is rather in the opposite dii'ection. The 
following case, mentioned by Weightman, leaves the question 
open : — "In 1811 a question arose in the Court of Session 
in Scotland on a putative marriage. A woman privately 
married to a man, during his lifetime married another who 
was ignorant of the first marriage; the question was whether 
a child of the second marriage was legitimate, on account of 
the bond fides of the father. The opinions of the judges 
were equally divided." To deny the legitimacy of such a 
child is a very hard thing; and, besides, that conclusion 
would be only based on a definition and not upon considera^ 
tions of public utility. What are the reasons for refusing to 
natural children the rights we grant to legitimate ones 1 
They can only be to protect marriage by punishing the 
fathers through their children, or to give to the latter some 
guarantees through the presumed acknowledgment that the 
institution of marriage grants them. Both these reasons 
militate in favour of the issue of a marriage, though a null 
one, of an innocent parent. At the beginning of this 
century an Englishman, Mr. Williams, went to Chili, in 
South America, and being considered a widower he married 
a lady of that country. Many years after, and when he 
had already by his new wife a large and honourable family, 
Mrs. Williams No. 1 arrived in Chili, claimed and carried 
off her husband. We do not know whether he really 
thought himself a widower, but there is no doubt he was 
considered as such by his new wife and their children. Can 
there be a more absurd or harder case than to deny to these, 
as far as regards their mother and the outside public, their 
rights as legitimate children ? Is it not enough to deprive 
them of a father by forcing him to follow a woman, by whom 
he has had no issue, and for whom he cares very little? 
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The same case may occur again, and we should be happy to 
Bee it decisively ruled that " the children of a maniage, 
annulled on account of an impediment known only to one of 
the parties, are not illegitimate, except as to their rights 
and duties in respect of the impeded parent." 

2. — Petition of Legitimacy. The ordinary way to 
obtain a sentence declaring the legitimacy of a petitioner, as 
the issue of a legitimate marriage, is for everybody to plead 
and prove his right, incidentally, in a cause for a different 
object, as, say, a probate suit. Yet the Act 21 & 22 Vict. 
cap. 93 (year 1858) allows British born subjects of the 
Queen, or those who think they have those rights, to go in 
England before the Court for Divorce and Matrimonial 
Causes, and in Scotland before the Court of Session, so as to 
be declared subjects, or legitimate children, who, as subjects 
of the Queen, have certain rights of property or nobility. 
As the rights that are to be proved in this way depend on 
the legitimacy of a marriage contracted either in or out of 
the United Kingdom, and on the legitimacy of the children 
of such marriage, the matter is intimately connected with 
those embraced in this book. But as it is a special subject, 
and as it has already been specially dealt with by Mr. 
Weightman in his work already referred to. The Law of 
Mmrriage cmd Legitimacy, Ac, we will merely glance at it 
here so aa to complete our plan. 

The most remarkable feature of this law is that it creates 
an action similar to the Scotch action of " declarator," which 
does not suppose a suit, but which may give rise to it. The 
interested party asks for a sentence declaring him to be a 
legitimate son, and, as such, a subject of the Queen (through 
birth like his parents), or to be invested with certain rights 
that belong only to such subjects and that are transmitted to 
them by their parents. As there might be parties interested 
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in opposing this claim (those, for instance, who contend for 
an inheritance), the request must be published for the 
information of those who may want to dispute it. To 
establish this action, all the circumstances that constitute 
the legitimacy of a marriage and of its issue must be taken 
into account ; these have already been enumerated in the 
two preceding chapters, and will be completed in a following 
one when dealing with marriages celebrated out of the 
United Kingdom. We will conclude this short paragraph 
bj- remarking that this action of legitimacy would be very 
useful to those naturalised British subjects, or even 
domiciled aliens, who might want to establish their civil 
Status so as to guard against the danger of being denied, at 
some future date when it could be more difficult for them to 
prove it, their condition of legitimate children. Should the 
Act 21 & 22 Vict. cap. 93, faulty in many respects as its 
commentator Weightman shows, ever be amended, there 
would be an opportunity to introduce into it, amongst other 
things, the amendment we have suggested. 

III. — Legitimatiok. According to a Roman law of Con- 
stantine, amplified by Justinian, the issue of a concubinage 
were legitimated by the subsequent marriage of their parents 
{jper subsequens matrimonium). It is thought that the aim 
of that law was to promote marriage between persons living 
in concubinage. The canon law accepted this principle and 
enlarged upon it, applying the same rule to all cases of 
acknowledged natural children, provided their parents were 
in a state to enable them to contract a lawful marriage at 
the time of their conception or at their birth, and it has 
been accepted in the same shape or in a similar one by the 
greater part of modern Christian nations. It has also been 
accepted by Scotland and by many other portions of the 
British Empire, especially by those that belonged formerly 
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to France, Italy, or Spain, as the Channel Islands, Mauritius, 
Canada, Malta, Gilbraltar, &c. In fact there are very few 
countries in which the principle of legitimation per stiSsegwere* 
matrimonium is not admitted ; amongst these must be put 
England and Ireland. As Mackenzie says: "Legitimation 
by subsequent marriage was never acknowledged by the law 
of England . When the clergy struggled to introduce the 
rule of the canon law, it was indignantly rejected by the 
famous statute of Merton, the English Barons declaring 
with one voice, quodnolunt leges AngUce rrvuta/re quce visitate 
sunt et approbate. From the earliest period the English law 
has considered a child born before marriage {ante natus) as 
illegitimate. And it has been decided {Doe v. Vardill) that 
even where the child is born and the parents are subsequently 
married in a foreign country the law of which allows 
legitimation by subsequent marriage, he is nevertheless 
incapable of inheriting land in Eugland." 

This stationary spirit which rejects reforms simply 
because they are reforms did not die out in England with 
the Barons of Merton, and a similar argument was used 
either in 1875 or 1876 in Parliament against a Bill to 
assimilate real and personal property in the case of intestates. 
But these objections are becoming every day more discordant 
with modern tendencies, even in England, and the discussions 
that do not touch the intrinsic merits of a proposed question 
are every day less frequent. We hope, therefore, that soon 
the question of legitimation by subsequent marriage, as 
applied to England and Ireland, will be discussed on the 
grounds of its justice, or, what comes to the same thing, of 
its social utility. 

That it encourages marriages between the parents of 
natural children, is a fact shown clearly in all countries 
where it is adopted by law. Besides, as illegitimacy or its 



124 lEKEGULAR UASBIAGES 

legal disadvantages create an aberrant penalty that injures 
the innocent more than the guilty, it ought, like all that is 
odious, to be restricted as much as possible according to a 
well-known rule of law. Legitimation by subsequent 
marriage would agree with this rule, and it is all the more 
necessary in England because illegitimacy is more onerous 
here than elsewhere, and because legitinatiou obtained abroad 
is only recognised under many restrictions. As an example 
of the first, we will point out the incapacity of natural 
children to inherit landed property ; and as to the second : 
Jirst, that children bom in England are not legitimated liere, 
by the subsequent marriage of their parents in Scotland or 
in another country admitting the principle of legitimation 
per suhsequens matrimonium ; secondly, that an Englishman, 
domiciled in England, does not legitimate he^e the children 
he may have had in any of those countries, even if he marry 
the mother after being domiciled there. 

If to this we add the numerous questions arising from the 
diversity of legislation, not only between England or 
Ireland and the foreign countries, but also between those 
portions of the kingdom and Scotland, we must conclude 
that the adoption of the principle we recommend would be 
an undisputed benefit. It would be sufficient for the purpose 
to reduce it to such proportions as not to prejudice other 
rights or infringe on important principles. It ought not to 
be granted, except to those children whose parents were able 
to marry when the children were begotten, and it would 
only come into effect from the date of the marriage. So 
that, if between the birth of a child and the marriage of its 
parents one of them should contract another marriage, 
afterwards dissolved, the rights of the legitimated children 
would not prejudice those of the legitimate. This principle 
is adopted by the French and Scotch legislation with very 
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slight differences, as will be seen by the following fragments 
of Mackenzie : 

" By the law of France marriage makes the children of 
an illicit connection legitimate, although one of the spouses 
have, after the connection and the birth of the children 
contracted a marriage with another person, and the 
parents have only married after the dissolution of that 
marriage. As the child legitimated is considered to be born 
of the marriage which has made him legitimate, he cannot 
participate in a succession which has opened before that 
marriage, though subsequent to his birth. For the same 
reason he cannot claim any preference, in respect of mere 
pi'iority of birth, in any question of succession with the 
children of the intermediate marriage." 

" In Scotland, legitimation by subsequent marriage con- 
fers upon a bastard the rights of a lawful chUd. Besides 
being entitled to legitimation, he succeeds under a destination 
to lawful children. In any question with the children bom 
of the bastard's parents in lawful wedlock he has the same 
civil rights as regards succession, and otherwise, as he would 
have enjoyed had he been born in lawful marriage. But 
where there is lawful issue of an intermediate marriage by 
one of the parents with a third person, a child legitimated 
by a second marriage seems only a lawful child of the family 
as becoming so by the second marriage, and therefore it is 
thought that he can claim no preference in respect of primo- 
geniture or priority of birth, which would have the effect of 
defeating or prejudicing the rights of succession of the 
children of the first marriage arising at their birth. Accord- 
ing to this view, if the father had a natural son, and after 
this a lawful son by a marriage with a third person, and 
then entered into a second marriage with the mother of the 
bastard, the lawful son by the first marriage would be 
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entitled to the Scotch heritage ab intestato, and could not 
be deprived of that right by the legitimation of the natural 
son arising from the second marriage." 

Our opinion is more liberal than the law of these two 
nations, but it would be too much to hope to see it adopted 
when it is scarcely possible to open the discussion, and 
perhaps at last get adopted only the substance of those points 
on which they both agree. In the meanwhile let us see, by 
the following passage from Weightman, how the contradictory 
laws of England and Scotland work together : " The result 
of the decided cases, many of them involving intricate points 
connected with domicile, is that, whenever Scotland is truly 
the matrimonial domicile, then the marriage will in all 
respects operate, both as regard the married persons them- 
selves and their issue, whether ante nati or post nati, 
precisely as if Scotland had been the actual place of celebra- 
tion. And hence, as a marriage celebrated in Scotland 
between Scotch domiciled parties will by the law of Scotland 
have the effect of legitimating the children ante nati of these 
parties, whether born in England or Scotland, so a marriage 
celebrated in England, the matrimonial domicile of which is 
Scotch, will equally have the effect of legitimating the 
children of the parties, whether bom in England or Scot- 
land, so far at least (we should say, but only) as concerns all 
rights in Scotland." 

When by the death of one of the parents or by any other 
cause the marriage cannot be contracted, and consequently 
the legitimation of the unlawful issue cannot be effected, 
then, in the absence of lawful children, Justinian established 
another sort of legitimation called per rescripttmi prineipis, 
or by grant of the Sovereign, after express acknowledgment 
of the child in the will or in some other solemn document. 
Something of the same kind should be adopted to complete 
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the principle of legitimation. In conclusion, the law in this 
respect (as in all that concerns marriage) should be unified 
in the United Kingdom, and the principle adopted in Scot- 
land ought to prevail : first, because it is the most beneficent : 
Mecondly, because it ia the most generally adopted amongst 
Christian nations. 
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CHAPTER IX. 

OF THE PROPERTY AND IIABILITIES OP MARRIED PEOPLE. 

The laws of modern nations as to the rights and liabilities 
of married people are not by any means alike; they are some- 
times widely different. It may be said, in a general way, 
that they all have followed, more or less closely, the prin- 
ciples of the Roman law ; but as these principles varied, we 
find in them the first cause of the discrepancies now 
existing. Speaking of these, Lord Mackenzie, in his work 
already quoted (John Kirpatrick's edition), says: "A 
lawful marriage could therefore be entered into either with 
conventio in manwrn or without it. In the first case the 
wife passed out of her own family into that of the husband, 
who acquired all her property, and exercised over her a kind 
of patria potestas, as if she had been his daughter. In the 
other case the woman remained in the power of her father or 
tutor, and retained the free disposition of her own property. 
There were three modes of contracting mamage with manus. 
, , . In later times the conventio in manvm, was found 
inconvenient by the Roman women, and these three ancient 
forms of marriage fell into disuse. . . . Under the new 
system marriage without manus became the ordinary rule of 
the common law, so that married women could dispose 
of their property without the authority of their husbands, 
and arrived at a degree of liberty unknown to most systems 
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of legislation, and contrasting strongly with the heavy dis- 
abilities imposed on wives by the common law of England 
and Scotland 

" At the celebration of the wedding a contract of marriage 
was frequently entered into to regulate the pecuniary rights 
of the spouses. In early times these contracts were un- 
known, and were unnecessary with the marriage with 
manus ; but when manus had become obsolete, the want of 
such agreements was felt. It was the duty of the father to 
give his daughter a marriage portion or dowry in proportion 
to his means. Such dowry was called dos pro/ectitia. When 
the marriage portion was given by the wife from her own 
property, or by amy third person, it was called do's adventitia. 

. . . The husband had sole management of the dos 
and the fruits of it during the marriage, and he could even 
exercise over it all acts of ownership so far as it consisted of 
movables ; but he could not alienate or encumber any part of 
it which was immovable, or invested in land, even with his 
wife's consent. As a general rule the husband's right over 
the dos ceased on the dissolution of the marriage. 
All the property of the wife not comprehended in the dowry 
was called paraphernal (parapAerna) ; the wife remained 
proprietor of it, and the husband had no rights over it beyond 

those which she might relinquish in his favour 

The donatio propter nuptias was a provision made by the hus- 
band for the wife, to be enjoyed by her by way of jointure 
in the event of her surviving him. While the marriage sub- 
sisted, the husband had the management of the whole fund, 
and applied the funds or profits to support the burdens of 
matrimony. If the marriage was dissolved by the death of 
the husband, the donatio propter nuptias fell to the wife ; 
but if she predeceased him, it was retained by the husband 
as his own absolute property." 
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Analogous principles have been adopted in France, Spain, 
and other modem European nations. They have also estab- 
lished a sort of community or partnei'ship between the 
spouses, the husband being the responsible manager, thus 
creating a species of medium between the two primitive 
systems of the Romans. As for the United Kingdom, its 
common law has by preference followed the canon law, and 
this, in its turn, is only a copy of the more ancient of these 
two systems, that is to say, of the conventio in mamtm. 
This is explained by the same author, at the end of his 
chapter on marriages, as follows : — 

" While the Roman law allowed a great freedom to 
married women as regards their proprietary powers, the 
law in modern times lays them under severe restrictions. 
The Code Napoleon (it has been observed) is much influenced 
by the principles of the Roman law as regards the powers of 
married women ; but the Scottish law goes in the veiy 
opposite direction — the systems which are least indulgent to 
married women are invariably those which have followed the 
canon law. The English common law, as well as the 
Scottish, is very harsh in the proprietary incapacities it 
imposes upon married women, and the doctrines of both 
are largely borrowed from the canonists. Though recent 
legislation has materially improved the position of wives, 
it must still be acknowledged that much remains to be 
doue to soften the rigour of the common law as to conjugal 
relations in both ends of the island, and more particularly 
in England." 

To show how far the preceding observation is correct, we 
will explain the substance of the English legislation on the 
subject, noting, by the way, that the Irish law is substan- 
tially the same. On this point we will quote an extract, 
slightly altered, from Mr. James W. Smith's work, entitled 
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A Hamdy Book on the Law of Husband and Wife, as it is 
clearer and will be more easily understood by the greater 
part of our readers than most other books. 

I. — English Law. 1. — Hushcmds rights. Bj the 
mere fact of marriage certain rights are immediately ac- 
quired by the husband in the wife's property ; but they 
are subject to modification : first, by settlement or arrange- 
ment between the man and his wife ; secondly, by restric- 
tions in the conveyance of the property to the wife, as 
if it were given or bequeathed, limiting or excluding the 
husband's dominion ; thi/rdly, by the Married Women's 
Property Act, 1870 (33 & 34 Vict. c. 93), as amended 
by 37 & 38 Vict. c. 50 (1874). These rights are not the 
same in regard to every kind of property. Supposing 
there is no settlement and no restriction imposed by, the 
previous owner in the wife's property, the common law 
of England, that is, the law before the statutes which have 
been cited, gave the husband the following rights in the 
wife's property : — 

(a) The personal property in possession and specific 
chattels in the hands of third persons, which belonged to the 
wife before the marriage, or have come to her since, belong by 
virtue of the marriage exclusively to the husband, just as if 
he had bought or inherited such property, from the time of 
the marriage, or of the wife becoming possessed of such 
chattels. 

(b) As to choses in action (which include all sorts of 
debts), the husband is entitled to reduce property of this 
kind into his possession, and when he has done so he is as 
absolutely entitled to it as if it were originally his own. 
The marriage gives him the right of obtaining possession of his 
wife's choses in action by process of law or in any other law- 
ful way, and so to make them his own as much as if they 

E 2 
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had always been his. He may also assign them, and his 
assignee may, if he can, reduce them into possession. Bills 
of exchange and promissory notes are choses in action and 
liable to the above rule ; but the husband is held to have 
reduced the bill or note into possession by merely transfer- 
ring it to another party. If the wife survive the husband, 
and neither he nor his assignee have actually reduced the 
choses in action into possession during his lifetime, the 
property will belong to the wife, and the assignee 
who has bought it will derive no benefit from hia 
purchase. The consent of the wife to the transfer of 
the property does not impair her right to claim it. But 
if the husband sui-vive the wife, then the property will 
belong to him 'upon his being appointed her adminis- 
trator,' and if he has assigned the property, the assignee's 
right to it is good. By having the choses in action 
transferred to him (which he is entitled to) or suing for 
them, he reduces them into possession. He may likewise, 
by deed, release or relinquish a debt then actually due, in 
whatever way, to the wife, unless it be for her earnings, as 
afterwards explained. 

(c) Chattels real (or interest in land not amounting to 
freehold), of which the most important part are leases, be- 
long in fact to the category of pereonal property, although 
connected with land. All the benefit derived from this 
kind of property belongs to the husband, who can assign it 
or dispose of it in any way during his lifetime, and take the 
money for it without the reduction into possession, which is 
required in regard to choses in action. But he cannot be- 
queath this interest away from his wife by will : when 
he dies it will survive to the wife, not as his adminis- 
tratrix, but in her own right; and she can deal with it or 
leave it by will as she pleases. Upon the wife's death 
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her lease will belong to the husband if he survive her, 
in his own right, and without administration being granted 
to him, and of course the children are not entitled to anj 
shore. 

(d) Freeholds (or interest in land not Umited by certain 
time) belong nominally to the wife. The husband immediately 
upon the marriage becomes entitled to them (or rather to 
their rents and profits) for their joint lives ; that is to say, 
as long as they are both alive, he is the sole tenant, but upon 
the death of his wife he ceases to have any interest in the 
property, unless a child is born of the marriage capable of 
succeeding to the inheritance, in which case the husband 
becomes tenant of his wife's freehold for his own life {' by 
courtesy '). So that, though the chUd die, the husband is still 
tenant for his own life, and if the child live he has to wait 
for the death of his father before coming into the property. 
The husband may therefore, without his wife's concurrence, 
lease, sell, or mortgage his wife's freeholds to the eoctent of hit 
interest therein. Formerly he had no power by such leases 
to bind either his wife surviving him or the heirs of his 
wife : now, however, by the 19 & 20 Vict. c. 120, s. 32 & 
33, and by the 21 & 22 Vict. c. 77, s. 8, the husband may 
grant leases, on certain conditions, binding them against 
both his wife's heirs or his wife herself surviving him, from 
time to time, not exceeding twenty-one years, to take effect 
in possession. But the ultimate inheritance is not the pro- 
perty of the husband, whose right is bounded by the mar- 
riage : it is the property of the wife, subject to the husband's 
rights, and cannot be parted with but by their joint act. 
And in order to protect her against an undue exercise of 
her husband's authority, the law will not suffer her to part 
with her estate, till her knowledge of the deed of conveyance 
and her consent to execute it have been ascertained by an 
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examination apourt from her liusband, made by the courts or 
their commissioners. 

(e) The law will not permit the wife, during the treaty 
for marriage, secretly to do anything whereby the rights of 
the husband may be defeated or impaired. Thus if the wife, 
during the courtship and in contemplation of marriage, 
secretly convey any of her property (as by making a gift of 
it or settling it to her separate use), the husband would be 
able after the marriage to recover the property and set aside 
the wife's disposition of it. It is immaterial whether the 
husband knew of the existence of the property which the 
wife had fraudulently parted with. Upon discovering the 
fraud after marriage (no matter how long afterwards) he can, 
by filing a bill in Chancery, have the property restored ; 
but if he marry the lady after having discovered the fraud, 
he has no cause to complain. This right of the husband 
only refers to property gratuitously disposed of. If it were 
fairly sold for value, the sale would stand, and the husband 
could not recover the property, for a lady is not bound 
always to keep her property in the same condition merely 
because she is going to be married. 

2. — Wife's rights. They are intended to mitigate the 
harshness of the husband's rights, or are a consequence or 
counterpart of his obligations. 

(a) Marriage settlement. Both landed and personal 
property may be the subject of a settlement or agreement 
which materially alters the husband's rights ; and this settle- 
ment may be made either with or without his consent, that 
is to say, either by agreement with him or by agreement with 
third persons. The ' Statute of Frauds,' passed in the twenty- 
ninth year of Charles II., requires all agreements made in 
considei-ation of marriage to be in writing and signed by the 
party to be charged therewith or his agent. No particular 
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formality is required in the writing ; but it must be stamped 
and show between what parties it is made, and on what 
consideration, marriage being considered a su£5.cient one. 

The usua^ settlement of land upon a marriage is that a 
life estate is merely given to the husband : the wife has an 
allowance for pin-money during the marriage, and a rent- 
charge or annuity by way of jointure for her life in case 
she should survive her husband. Then portions for the 
daughters and younger sons are charged upon the estate, 
after which the eldest son who may be born of the marriage 
is made tenant in tail (or by right of Tnarahood.) In the 
event of his dying without issue, the second son is to be 
tenant in tail, and so on of the third and other sons. 
But the tenant may dispose of the property, or re-settle it, 
or alter the line of succession. In the event of all the 
sons dying without issue, the estate generally goes to the 
daughters. These results cannot be attained without 
vesting the property in trustees, i.e., persons who are 
regarded in the courts of law as legal owners, but on 
whom the Court of Chancery (in equity) imposes the duty 
of holding only for the benefit of the various parties for 
whom the settlement provides. 

As regards personal property, the old law of the land, as 
administered in courts of law, allows no wife to have any 
separate interest ; but such property, unless affected by the 
Married Women's Property Act, belongs to her husband 
by reason of his undertaking the duty of supporting her, and 
the Court of Chancery will not permit any underhanded sale 
or settlement of this property before marriage to prevail 
against the husband's rights. By virtue, however, of the 
doctrine of trusts, by which the Court of Chancery has 
relaxed the strictness of the old common law, a married 
woman can have the whole income and principal of her 
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personal property, of whatever sort, secured to her free from 
the control of her husband, so as to form a provision for her, 
for her children, and for him, of which he cannot be deprived 
by his misfortunes or extravagance. She gets the income 
from the trustees, and is not allowed to dispose of it in 
anticipation. After her death ' the income is to be paid to 
her husband for life if he survive her ;' and after the death of 
the survivor, whether husband or wife, if they have jointly 
made any contrary dispositions, then the property goes to 
the children equally. 

The above is merely a statement of the chief provisions in 
the usual form of settlement of the wife's personal property. 
It is of course perfectly possible to give her the beneficial 
interest in the whole of her property, without any limitation 
to other persons after her death, in which case she may 
leave the property by will to whomsoever she chooses, her 
husband included. If she die without a wUl, her husband 
will take the personal property, either in his marital right 
or else as her administrator, according as it is in possession 
or not, notwithstanding it being to her separate use. 

When, before marriage, an agreement has been made for 
a settlement, the Court of Chancery will, after marriage, 
direct a settlement to be made in conformity with the agree- 
ment, and will in the meantime prevent the husband taking 
advantage of a settlement not having been executed. The 
wife or any of the children may insist upon the execution of 
a settlement. The settlement, or agreement for a settlement, 
may be so worded as to make the husband the purchaser of 
all his wife's present or even future fortune, so as to make it 
his absolute property, whether he reduce it into possession or 
not. But the words must be very distinct, particularly as 
to the future property. 

(b) Apart from any marriage settlement, a woman may 
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acquire, by the deed or will of a friend, any amount of real 
or personal property for lier separate use, and she will be in 
the same position with respect to such property as if she 
were unmarried. If, however, she should die in the lifetime 
of her husband without having disposed of her property, her 
husband will be entitled to so much of it as is personal, 
either in his marital right or as her administrator. Nor is 
it necessary that any trustee should intervene in order to 
enable the wife to take this separate interest, whether in 
real or personal property, by a friend's deed or will. She 
may have the same right if her husband, before marriage, 
sign an agreement in writing to allow her to dispose of her 
property, though the writing do not amount to an agree- 
ment for a settlement. She will then of course be able to 
dispose of the property during her lifetime or by her will. 
But if the agreement is meant to extend to property which 
may come to the wife after marriage, this should be dis- 
tinctly expressed. 

(e) Equity to a settlement. In order to enforce the 
duty of the husband to support his wife and her children the 
Court of Chancery, whenever it has or may have under its- 
control some property belonging to the wife, gives her a pro- 
vision out of such property in. case she has not been 
adequately provided for on her marriage. The rale, in 
general, is that one-half of the wife's property shall be 
settled upon her. But the Court, in the exercise of its dis- 
cretion, awards less when the husband is living with and 
supporting his wife, and she has either brought him no 
fortune, or a fair settlement was made on her at the time of 
the marriage. When there has been no settlement at aU, or 
where, without impropriety of conduct on the wife's part,, 
her husband deserts and ceases to support her, or is in 
insolvent circumstances, or of profligate and spendthrift 
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iabits, the Court will settle the greater portion, and some- 
times the whole of the property on the wife. Whenever a 
-woman insists upon her equity to a settlement (which she 
may relinquish), her children, whether by the present or a 
former husband, will always have the benefit of it. But the 
light is hers, and not theirs, and therefore if she does not 
insist upon it, they cannot. Neither during the wife's life- 
time nor after her death can her children compel her hus- 
band to make a settlement upon them before taking her pro- 
perty. But there is nothing to prevent a wife insisting that 
the portion she might be entitled to have settled on herself 
should be settled on her children alone. 

(d) By the Married Women's Property Act, 1870, 
important changes have been brought about as to the 
husband's rights in the wife's unsettled property. According 
to the same, are to be the wife's separate property : first, 
the wages and earnings of any married woman, acquired by 
her after the passing of the Act in any occupation held or 
by any talent exercised independently from her husband, 
and all investments of such money ; second, the annuities 
granted by the Commissioners for the Reduction of the 
National Debt to any married woman, or afterwards married, 
and all deposits made in a savings bank made by such 
woman of her own money ; third, the stock of the Bank 
of England, of the Bank of Ireland, or of any joint-stock 
•companies, or the shares in some beneficent societies men- 
tioned in the section 5 of the Act, belonging to a married 
woman or woman to be married, provided that the amount 
be not less than £20, and the directors have been asked to 
transfer the stock to such woman in her own name; 
Jburth, anj personal property that comes to a woman 
married after the passing of the Act under an intestacy, or 
Any sum of money not exceeding £200, under any deed or 
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will, unless there is a settlement otherwise affecting it; 
fifth, the rents and profits of any landed property (freeholds, 
Ac.) descending to a woman married after the passing of the 
Act as the heiress of an intestate, unless otherwise affected 
by some settlement ; sixth, any policy of insurance taken 
by a married woman on her own or her husband's life, the 
product of which she intended to have for her separate use. 
(e) A married woman may not be sued, except in 
cases which will be afterwards mentioned ; and though, as a 
rule', she may not either sue, yet, by section 11 of the above- 
mentioned Act, she is enabled to maintain an action in 
respect of property which is made, by the same Act, her 
separate property, or which the husband, before marriage, 
agreed by writing under his hand should be her separate 
property. She naturally has the same right in connection 
with any property which, by settlement or otherwise, shall 
have vested in her alone. Where a married woman is sued 
in a superior court, her marriage, or covertwre, as it is called, 
must be pleaded in writing; and in the county courts 
written notice of this defence, with the husband's name and 
the date and place of marriage, must be given to the registrar 
and the plaintiff five clear days before the hearing. 

3. — Riisbcmd's liabilities. Those which refer to his 
wife and her children, or her conduct, are : fi/rst, to pay 
the wife's debts before the marriage ; second, to support her 
and her children, and pay her debts for necessaries ; 
third, to pay for her engagements as his agent ; fourth, 
to pay for her wrongs before and after the marriage. 

(a) Before the Married "Women's Property Act, 1870, 
the husband was bound to pay the wife's debts contracted 
before the marriage. He might be sued at any time within 
six years, on her simple contract debts, and at any time 
within twenty years for her speciality debts. By section 12 
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of the Act the husband was exonerated of this liability ; 
but it was restored, that section being repealed, in respect 
of subsequent marriages, by an Amendment Act passed in 
1877, according to which 'a husband and wife may be 
jointly sued for any such debt.' The husband is liable to 
the extent of the assets coming from the wife's property, 
viz. : first, the value of personal property, ' choses in action,' 
chattels real, and rents and profits of real estate, which 
belong to the husband by the marriage, with the alterations 
already explained ; secondly, the value of the husband's estate 
or interest in property which the wife, in contemplation of 
her marriage with him, shall have transferred to him or to 
any other person ; thirdly, the value of any property which 
the wife, in contemplation of her marriage with the 
husband, shall, with his consent, have transferred to any 
person with the view of defeating or delaying her existing 
creditors. When a husband and wife are sued jointly, if by 
confession or otherwise it appears that the husband is liable 
for the debt recovered or any part thereof, the judgment, to 
the extent of the amount for which the husband is liable, 
shall be a joint judgment against the husband and wife, 
and as to the residue, if any, of such debt, the judgment 
shall be a separate judgment against the wife. 

(b) The marriage imposes on the husband the duty of 
maintaining his wife and any children he may have by her, 
and also, up to the age of sixteen, any children she may have 
living at the time of the marriage, and whether legitimate 
or illegitimate. The wife cannot maintain any direct claim 
on her husband for support by pi-ocess of law, except by 
applying to the Court of Divorce and Matrimonial Causes 
for Alimony on the occasion of a judicial separation. But 
practically the husband is, by indirect means, forced to 
perform the duty of supporting his wife ; for he knows that, 
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upon his failing to supply her with necessaries, she can, as 
long as she cohabits with him, pledge his credit for them. 
Wherever the husband, by previous authority, express or 
implied, or by subsequent sanction, such as making pay- 
ments, gives his consent to his wife establishing a course of 
dealing with any person, that person may presume that the 
wife's authority continues, as long as the husband does not 
countermand it, and so the husband will be bound. She 
acts then, in fact, as his agent ; and it is not this case we 
take now into consideration. But apart from any express 
authority or subsequent sanction by the husband, or any 
authority implied as above stated from a course of dealing, 
' the wife is invested with a particular sort of authority, 
which no other agent of the husband can have, for it arises 
entirely out of the relation in which the husband and wife 
stand to one another.' She is rather an active partner 
in housekeeping matters, and even the head of the 
department. 

WhUe the husband and wife are living together, it will 
be generally presumed that the wife, if she keep house for 
him, has authority to pledge her husband's, credit for 
necessaries ' suitable to that appearance which the family 
assumes,' Nay, if a man takes a woman to live with him 
and pass as his wife, whether she takes his name or not, the 
rule will be the same, even though the person supplying the 
goods is aware of the real nature of the cohabitation. Goods 
may therefore be ordered by the wife of any person, 
whether she has previously dealt with him or not ; and if 
the goods twrn out to be necessaries, the husband will be 
liable for them. But what are necessaries ? No sufficient 
rule can here be laid down, except that the test of what are 
necessaries, while the wife is living with her husband, 'is 
not so much the husband's actual means, as the station and 
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. appearance wMch he and his wife assume in society,' for the 
master of the house is the proper judge as to whether the 
wife shall make a display in dress, furniture, equipage and 
hospitalities, or whether the family shall lead a frugal and 
unostentatioiis life. 

Notwithstanding the implied authority of the wife to 
pledge her husband's credit for necessaries, it is always 
presumed that she has his consent to her dealings ; and no 
better criterion for the tradesmen to know the extent of 
the credit he may safely give to his wife than the payments 
already made for articles furnished. As a matter of course, 
any intimation of the husband as to the dealings or their 
extent, no matter how worded, if it means that the wife should 
not", be supplied, or should only be supplied to a certain 
extent, bars the right of the seller to claim the price from the 
husband. The same consequence would be derived from 
other facts which preclude the consent of the husband, or 
make apparent that the seller did not count upon him, as, 
for example, if the tradesmen knew that the wife had a 
separate income for her purchases, or if he had not placed 
in his books the sales to the husband's but to the wife's 
account. 

Where the wife is not living with the husband, the 
presumption is, not that she has his consent, but the other 
way. The law therefore shifts upon the plaintiff the 
burden of showing that the wife, either had an actual 
authority from the husband to pledge his credit, or else 
that she is living apart from him under such circumstances 
as that she is enabled by law to bind him by making 
purchases in his name. Such is the variety of circum- 
stances under which husband and wife may be living apart, 
that no rule can be distinctly drawn for all cases ; but these 
two principles will be found both exact and comprehensive : 
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first, if the wife is possessed of income, either from alimony 
or otherwise, and it is regularly paid, the husband has no 
further liability; second, if there is no alimony, but the 
husband is bound, under the circumstances, to support the 
wife, he is bound also to pay for her necessaries as if they 
•were living together. In short, when the husband and wife 
are separated, the tradesman and the wife stand upon the 
same footing. 

(c) The husband may confer authority upon his wife so 
as to make her his agent for almost any lawful purpose ; 
and when acting in that capacity she binds him as if he had 
acted himself. There is no question about this, since iu fact, 
when stated in this general way, the principle applies to 
anybody who was to be employed as an agent. The only 
questions in this connection are as to what gives or does not 
give authority, which may be either actual or presumptive. 
The former arises from the acts and sayings of the hiisband, 
as if he left somebody to settle with his wife any transaction 
which he could not attend to in a certain moment. The 
latter arises from the appearances held out to the world, as 
if the husband kept a shop and the wife served in it, he 
would be bound by the warranties which she gave as much 
as if he gave them himself. The rules apply to any trans- 
action in which the husband constitutes the wife his agent 
or suffers her to become such, whether or not thfey relate to 
matters which are generally within feminine experience. It 
will be observed, however, that both the actual and the 
presumed authority spoken of above may be either general 
or limited j that is, either extending to all kinds of trans- 
actions of a certain kind, or else may be confined to a 
particular time or a particular act or a limited amount of 
money. As to presitmed authority, it would not by any 
means follow because the wife was seen attending to 
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■business while the husband was ill or absent, tbat therefore 
she had authority to act in the same way when he was at 
home and well. 

If the husband were, verbally or by writing, to authorise 
the wife to sign his name to a memorandum or agreement in 
writing for almost any purpose, the signature by the wife of 
the husband's name would bind him. It is otherwise, how- 
ever, with deeds or writings under seal, for the husband 
would not be bound by any of them, signed by his wife, 
unless he had authorised her by power of attorney, or unless 
the deed in question was sealed and delivered by her in his 
name, in his presence, and by his commandment. In short, 
the binding effect of the wife's doings upon her husband are 
much the same as that of the doings of a clerk or a servant 
who acts under his master's control. 

(d) The husband is solely liable for the wrongs which 
the wife commits when they entitle to a civil action to 
recover damages, as libels or destruction of property ; and 
this liability extends to the wrongs committed by the wife 
before marriage, in the same way and in the same measure 
as any other debt according to the Married Women's 
Property Act Amending Act. The husband's responsibility 
for the wife's punishable deeds or crimes, not being a subject 
connected with their pecuniary interests, will be treated in 
a subsequent chapter. 

4. — Wife's liabilities and disabilities. The former refer 
to her debts and to her occasional duty to support husband 
and children. The latter are prohibitions to contract, sue, 
and make a will, except upon rare occasions or in regard to 
a certain property. 

(a) We have seen that when the wife's debts contracted 
before marriage and the damages for her wrongs in the same 
time have been paid up by the husband to the extent of the 
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assets allotted for the purpose, any residue left unpaid is to 
the sole charge of the wife. She is bound then to pay for it 
from her own private property. This property will be held 
also liable for all debts contracted by her after marriage, 
when they are not to the charge of the husband, as stated 
before, and also for her own bills, promissory notes, or bonds, 
whether given for her own or her husband's debts ; for these 
instruments, though they do not refer in words to her 
separate estate, are supposed to be meant to bind it, or 
otherwise they would Iiave no effect. Any other distinct 
agreement to pay money would be taken as having a refer- 
ence to her separate estate. 

Although the wife is entitled to the sole use and enjoy, 
ment of all her earnings in any separate business or employ, 
ment which she may have, she requires her husband's 
permission to enter upon such business or employment, and 
there is nothing to oblige a husband to give his permission, 
or to continue it when given, unless he have entered upon a 
binding contract to do so. Such a contract may either be made 
before marriage or after marriage. When before marriage, 
it will be binding if made in writing with the wife or with 
a trustee, and in consideration of the marriage, for marriage,' 
is always regarded as a valuable consideration. If made 
after maiTiage, it must be made with a trustee or with some 
person on behalf of the wife, for a man cannot make a bind- 
ing contract with his own wife ; and it must also be made 
for some valuable consideration. 

(b) Under section 13 of the Married Women's Property 
Act, where the husband of any woman having separate 
property becomes chargeable to a parish or union, the 
justices of the peace having jurisdiction there may, in 
Petty Sessions, issue a summons against the wife, calling 
upon her to show cause why .she should not support her 

L 
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husband. If she appears and fails to show caiise, or if she 
does not appear, the justices, after hearing the husband or 
any other witnesses, may make an order upon the wife which 
may be enforced by levy and sale. But the order may be 
revoked, altered, or suspended, at any future Sessions. The 
like proceedings may be had, under section 14, for the 
support of the children of any married woman till they are 
sixteen years of age. 

(c) A wife is unable, as a rule, to make any contract or 
bargain so as to bind herself ; for example, if she bought 
any article and were herself sued for the price, she would have 
a valid defence by pleading her marriage, or, as it is called, 
her coverture, by way of answer. But this principle does 
not apply in cases where the wife has a separate property or 
any business independently from her hiisband, and enters 
into contracts in connection with the said business or pro- 
perty. Other cases in which the wife may contract have 
been mentioned before, as, for example, that of insuring her 
life or that of her husband, which she is able to do by 
section 10 of the Married Women's Property Act, and 
that of purchases in housekeeping within the limits she is 
authorised to make them. 

(d) The wife may not sue, except : first, in respect of 
such of her separate property as is comprised in section 1 1 
of the above-mentioned Act; secondly, in respect of any 
business which she carries on as sole trader, i.e., without her 
husband intermeddling in it, whenever she is authorised to 
conduct such business ; thirdly, where the husband is out- 
lawed, or attainted of treason, or felony, his absence for this 
cause giving her for the time being the position of a single 
woman. 

(e) Nor can the wife make a will, except : first, about 
her separate personal property held as by section 1 to 7 of 
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the Married Women's Property Act, or by settlement, or 
otherwise ; secondly, about her choses in action, not 
reduced into possession by the husband during his lifetime ; 
thirdly, about chattels real not assigned or otherwise 
disposed inter vivos by the husband at the time of his death ; 
fourthly, about the rents and profits of her freehold 
property ; the will to take effect immediately after her 
death if there was no issue of the marriage, or after the 
husband's death if there was a child born capable of succeed- 
ing to the inheritance. 

5. — Questions between husband and wife as regards 
pi-operty, or rather as to what is and what not separate 
property of the wife under the Act of 1870, are settled in a 
cheap and rapid way, according to section 9 of the same. 
The mode is by a summary application on motion or 
summons to the Court of Chancery, or to the judge of the 
county court of the district in which either party resides, 
subject to an appeal to the Court of Chancery. The judge 
may allow the application to be private if either party desire 
it. And if the dispute is with reference to property claimed 
as separate, but not declared by the Act to be so (such as 
property given to her as separate estate under will), then, if 
her husband has possessed himself of it, she can file a bill 
against him in the name of ' her next friend ' in the Court 
of Chancery, or can proceed by equitable plaint in the 
county court. 

II. — Scottish Law. This part of our abridgment is 
taken from Lord Mackenzie in his work referred to. Chapter V, 
§ iv, section 2. We quote : " After marriage the husband 
becomes the curator or guardian of his wife, and should be 
joined with her in deeds and law proceedings to which she 
is a party. The wife is the proper agent in all that relates 
to her separate estate; but the husband's consent is 

L 2 
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generally required to validate deeds granted by her. Thus 
she may exercise over her heritable property, with the 
husband's coDsent, all the acts of administration competent 
to any other proprietor. Generally speaking, the obligations 
of a married -woman are ineffectual, but they are binding 
if they are in rem versum of the wife, or have special 
reference to her own property, or have been granted by 
her while carrying on trade on her own account, her 
husband being abroad, or when she is judicially separated 
from her husband. A married woman, without her hus- 
band's consent, may validly execute a settlement or dispose 
of her separate estate by any deed which is not to take 
effect till her own death. 

" By the common law of Scotland, marriage transfers to 
the husband all the personal property of the wife at the time 
of the marriage, or which may accrue to her during its 
subsistence, with the exception of personal bonds bearing 
interest, and the paraphernalia, which are limited to her 
clothes, jewels, and ornaments of dress. The wife remain.s 
proprietor of her lands or real estate, but the husband is 
entitled to the administration and to the whole yearly rents 
and projSts during the marriage. It is commonly said that 
the property so acquired by the husband, in right of his 
wife, falls under the communion of goods, as if there was a 
common fund for behoof of both spouses ; but as the husband 
has the absolute power of use and disposal under thej'tts 
mariti, the goods nominally in communion are in reality his 
property. After the wife's death, if there has been a living 
child born of the marriage and the wife has left no heir to her 
heritage by a former marriage, the surviving husband has a 
life-rent right to the rents and profits of her heritable estate, 
which is called the courtesy. The rights of the spouses at 
common law may be modified by settlements before marriage, 
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under which the husband's right of administration and jus 
mariti may be renounced in regard to the wliole or any part 
<.f the wife's property ; and in any gift or bequest by a 
stranger to a married woman the property may be specially 
destined for her separate use.' 

"By the Act 24 & 25 Vict. c. 86, 'To Amend the law- 
regarding Conjugal Eights in Scotland ' some important 
changes have been introduced as to the proprietary rights of 
married women. 

" First. When a married woman succeeds to property or 
acquires rights to it by any other means than the exercise of 
her own industry, the husband, his creditors, or any other 
claiming through him, shall not be entitled to such property, 
except on condition of making therefrom a reasonable pro- 
vision for the support and maintenance of the wife, if such a 
claim be made on her behalf; and in the event of dispute as 
to the amount of the provision to be made, the matter shall 
be determined by the Court of Session. The wife's claim 
for such provision, however, must be made before the hus- 
band or his assignees shall have attached it by completed 
diligence. 

" Second. After a decree of separation a mensd et thoro, 
obtained at the instance of the wife, all property which she 
may acquire, or which may come to her or devolve upon her, 
shall be held and considered as property belonging to her, in 
reference to which the jus mariti and husband's right of 
administration are excluded, and such property may be dis- 
posed of by her in all respects as if she were unmarried ; 
and on her decease the same shall, in case she shall die in- 
testate, pass to her heirs and representatives in like manner 
as if her husband had been then dead, and the wife shall, 
while so separated, be capable of entering into obligations, 
and be liable for wrongs and injuries, and be capable of 
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sueing and being sued as if she were not married. The hus- 
band is not liable for the acts or obligations of the wife 
during the separation under such decree ; but if he has been 
decerned to pay aliment to her, and has failed to do so, he 
will remain liable for necessaries supplied for her use. 

" Third. "When a wife has been deserted by her husband, 
she may apply by petition to any Lord Ordinary of the 
Court of Session, or, in the time of vacation, to the Lord 
Ordinary in the Bills, for an order to protect property 
which she has acquired or may acquire by her own industry, 
or to which she has succeeded or may succeed after such 
desertion, against her husband, or his creditors, or any one 
claiming through him. If any such order of protection be 
made and intimated, ' the property of the wife, as aforesaid, 
shall belong to her as if she were unmarried,' and the order 
of protection ' shall have the effect of a decree of separation 
a mensd et thoro in regard to the property, rights, and 
obligations of the husband and of the wife, and in regard to 
the wife's capacity to sue and be sued.' This protection, 
however, does not extend to any property of which the hus- 
band or his assignee shall have obtained lawful possession, 
or which his creditors shall have attached by completed dili- 
gence before the date of the petition." By 37 & 38 Vict, 
c. 31, the sheriff court of the county wherein the property 
is situate, or where the wife resides, is now empowered to 
hear, try, and determine, subject to appeals to the Court of 
Session, applications for the aforesaid purpose. — (Ph.) 

" Before the statute 18 Vict. c. 23, when a wife pre- 
deceased her husband, her next of kin or other representa- 
tives had right to a share of the goods in communion, 
extending to one-half when there was no issue and one- 
third when there was issue ; but as the enforcement of that 
claim was found to be highly injurious to the interests of the 
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surviving husband and his family, it was abrogated by the 
6th section of tliat Act, which provides that on a wife pre- 
deceasing her husband, her representative shall have no 
right to any share of the goods in communion. 

" On the death of the husband, the surviving wife, if ^he 
has no conventional provision, has a right to the terce, 
which is a life-rent of a third of the heritable property in 
which the husband died infeft, including burgage subjects. 
She is also entitled to the jtis relictce, which is a share of 
the free movable estate or goods in communion, amounting 
to one-half where there are no children of the marriage, or 
where the husband has left no children by a former 
marriage, and to one-third only when there are children. 
The widow's legal provisions of terce and jus relictae (unless 
barred by ante nuptial settlements, or discharged by the 
acceptance of conventional provisions in lieu of them) must 
receive effect, and are not liable to be defeated arbitrarily at 
the pleasure of the husband, as the corresponding rights of 
the widow to dower, and a share of the movables may be in 
England." 

III. — Remarks. Excepting this difference in the rights 
of the wife over her husband's property after his death, there 
is no substantial diversity between the English and the 
Scottish law on the subject considered in this chapter. On 
account of this, and also because the former is more compli- 
cated and we have explained it more extensively, we will 
refer more especially to it in the observations we are going 
to make. For the rest, our conclusions can be applied to all 
parts of the United Kingdom. 

1. The principle on which has been based the British 
legislation as to the rights of married women is similar to 
the principle of the old Roman law, which considered the 
husband not merely the guardian of his wif«, but as her 
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guardian, father, and even master, in exchange for the 
protection he gave her, and for his liability to support the 
family. In conformity with this principle we have seen that, 
except when there is a settlement, and except also the other 
modifications that have been spoken of in their proper place, 
the rights of the husbaad over the wife's movable property 
are such that, either it passes at once into his j)Ower, or it 
can be made to pass, provided he complies with some easy 
legal proceedings. If there is no issue, he enjoys also her 
landed property during her life, and if there is issue, during 
his own life, so much so that the children cannot, even 
when they are of age, enter upon possession of their property 
during the life of the father, and the wife can never have 
direct possession of her landed estate, except after the death 
of the husband. Even then she is bound by the leases that 
he may have granted, which are allowed to run for twenty- 
one years. 

It is generally acknowleged that this state of the law is 
very unfavourable to the woman. "We have seen what Lord 
Mackenzie says on the matter, and other legists concur 
entirely with him. Mr. W. Smith, for example, in 
his work already quoted at the beginning of Chapter VIL 
expresses himself as follows : " Where married women have 
left their rights as regards property to the mere action of 
law, without coming to any private arrangement, it is found 
that the wife's property is too much under the husband's 
control, and that neither the husband's property nor the 
wife's is sufficiently secured for the beneSt of the children. 
For all the fortune of the wife, and the fortune original or 
acquired of the husband, is at the mercy of his extravagance 
and partly of hers too, to say nothing of the accidenta 
incidental to trade." At the beginning of Chapter VI. he 
says : " The interests which the husband acquires in the 
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property of his ■wife are given him by the law in considera- 
tion of the obligation which he contracts of maintaining her, 
her present children and any future children he may have 
by her until they are of age. But the common law possessed 
no means of insuring the performance of the duty thus 
imposed upon the husband, since in many cases he might 
Fell or give away all the property which he had in right of 
his wife ; or by becoming bankrupt or insolvent he might 
cause it all to rest in his assignees for the benefit of hia 
creditors, and thus the wife, however great may have been 
her fortune, might with her children be left destitute." To 
guard as much as possible agaiost this danger, the principle 
called " the wife's equity to settlement " has been invented : 
we purposely say it has been invented, because it does not 
exist in law, and is only an arbitrary and exclusive creation 
of the Court of Chancery. 

The amendments or compensations of the unfavourable 
condition of the wife are those we have ahvady mentioned, 
and we will resume them here with the remarks we think 
they call for. 

(a) Settlements. According to the way in which they are 
ustuilly di'awn up, either dealing with her real or her personal 
estate, they improve in a certain manner her position, but- 
they do not give her the complete and exclusive enjoyment 
of her property. In any case they suppose in the woman or 
in her connections a knowledge of the law itself, or of the 
necessity of consulting it, which very probably they have not. 
There is also something awkward in proposing a settlement 
to a future husband. Very often he will feel oflFended by some 
of its clauses, and marriages agreed upon are often broken 
because an agreement on this point cannot be managed. 
Lastly, it is necessary to confide the property to trusteeo^ 
that is to say, to the probity and the life of certain men. 



154 OF THE PROFERTT AND 

(b) Equity to settlement. Besides the fact that it is not 
an express or even tacit concession of the law, we must also 
note that it can oaly occur occasionally ; that is to say, when 
the property is or may be at the disposal of the Court of 
Chancery. Then a judicial settlement remedies the waut of 
a private one not having been made in due time. 

(c) Mmrriid Wotnen's Property Act. This Act sets aside 
for the wife certaia property, without a settlement being 
needed. It is a step in the right direction, but it is full of 
faults : Ja-st, it leaves in existence to a very great extent the 
«vils it proposes to remedy ; secondly, it draws an undue 
distinction between personal property devolving to the wife 
through intestacy and that comiug from a will, since it limits 
the amount of the latter and not that of the former ; thirdly, 
as regards real property, it limits the right of the wife to that 
received through intestacy, and even then it only gives her 
the enjoyment of the rents and profits, but not the owner- 
ship of the land ; fuurtUy, it does not impose on the wife the 
duty of contributing proportionately to the maintenance of 
the husband and of his children, should he not earn enough. 
In ordinary circumstances she is only liable to refund his 
maintenance to the parish or union, should he become 
chargeable to it, and she can never be obliged to maintain 
his children. 

(d) Obligation of maintaining the wife and children. 
Generally speaking, this obligation is purely nominal, as 
there is no legal -way to enforce it, except by asking for a 
judicial separation. So that the law indirectly instigates 
the destruction of the very essence of marriage, this being 
the effective union of the spouses. The wife, however, can 
enforce legally this right of hers : it is by using his credit 
-to supply herself with necessaries. This remedy is yet 
worse than the evil itself, because the husband can frustrate 
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it by giving notice to the tradesmen, wliicli is very disagree- 
able for both parties, and besides, because the wife's power 
of binding her husband is full of serious inconveniences, as 
will be shown hereafter. We have seen already that the 
husband's rights over the wife's property arise from his 
liability to maintain her and her children. But we find 
that this liability is imperfect, and might moreover be dis- 
proportionate. In the case of a poor man married to a 
poor woman the husband has no pecuniary compensation 
for his liability. But if a man without any fortune, and 
perhaps without any aptitude for work, is married to a rich 
woman, the obligation of maintaining her does not matter. 

(e) Debts of the vnfe contracted before ma/rriage. 
These debts are distinct from the preceding ones, but in the 
same way as the right of the husband over the wife's 
property arises from his liability to support her, his liability 
as regards her debts contracted before the marriage arises 
&om his rights to her estate. It is an antithesis, which 
comes to the same thing as a confession of the vagueness 
and insufficiency of these compensations. 

(f ) Rights of the wife over the husband^ s estate. These 
rights only exist in England if there is no will to destroy 
them, and therefore they are dependent on himself. In 
Scotland these rights are eflfective, and they temper some of 
the disadvantages of the wife that have not been sufficiently 
compensated by the statutes. 

(g) Lastly, the right of the woman not to be sued is 
partly a consequence of her inability to contract. When 
it is extended to the cases in which she has the administra- 
tion of her property, as that in clause 1 1 of the Act we have 
just quoted, it is unjust. If the wife has a right to sue in 
respect of the estate she holds separately from her husband, 
how is it that those whose interests she may have injured in 
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her contracts as to tbat property cannot sue her? On the 
other hand, as we have already seen, her exemption is not 
general, and we are only speaking here of some small incon- 
sistencies of the law. 

If we examine the course of the law as regards the 
subject in hand, it resembles a man wanting to counterpoise 
a balance by adding weights indiscriminately to whicheTer 
scale rises above the other. As the husband was liable to 
support his wife, it was thought right that he should possess 
her property. But as this compensation might be too large, 
the private arrangement or settlement was created, and for 
the case of it being wanting, the equity of settlement. 
The husband taking possession of the wife's property, it 
was evident she could not pay the debts she might have 
contracted before the marriage ; this liability was therefore 
shifted on to the husband's shoulders. Then came the Act 
of 1870, and as it gave back to the wife a great portion of 
her property, it was thought that the husband should not be 
liable for those debts, and he was accordingly relieved. 
The Act of 1874 thinking probably that the compensation 
was too much in favour of the husband, imposed upon him 
again the old liability, limiting it, however, to the value of 
the propei-ty he had received from his wife. Lastly, the 
husband being liable to support his wife, and being perhaps 
subject to neglect his duty, authority was given to the wife 
to pledge the credit of the husband within the very vague 
limits of necessaries; and, as the wife might abuse this 
authority, power was granted to the husband to prevent its 
being used, by simply giving notice to the tradesmen not to 
trust her except at their peril. 

This system of equilibrium between the pecuniary rights 
of husband and wife is not only impossible to realise, but it 
is also baseless, since it springs from a principle that we 
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consider erroneous. The liability to maintain the wife is 
not the cause of the right of the husband over the 
wife's property — it is only an excuse. The right of the 
husband to make his own the wife's property, proceeds 
rather from the excessive dependence in which she formerly 
stood, and which produced the old marriage custom known 
as the conventio in manum. The maintenance of the wife 
is paid for by her management of her household, and her 
care of the children, which are her special duties. A wife 
that fulfils well these duties, not only earns in a licit way 
her subsistence, but she has also no time to follow any 
lucrative employment, should she be fit for one. Generally, 
however, women are jwt fitted to do so on account of the 
education they receive ; it is only quite recently that some 
attention has been paid to this important matter in social 
regulations. It is only now that the foundation stone of 
woman's emancipation is being laid, though her domestic 
duties are such that, saving in some exceptional cases, she 
will never be able to devote herself as men do to lucrative 
employment. It has been said that the lower rate of 
salary paid to workwomen as compared to workmen is 
caused by their having, at least many of them, their sub^ 
sistence assured by their fathers or husbands ; the others 
being forced to submit to the laws of competition. There may 
be some truth in this explanation, but we think that they 
are paid less than the men because their work is less profit- 
able, except in those branches to which they are more 
specially adapted. 

It is natural that in this contest between the rights of 
the husband and those of the wife, the opinion of those who 
study and follow the matter should be divided, some leaning 
one way and some the other. Thus it happened that the 
Act of 1870 had many supporters and also many adversaries, 
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some of these insisting too much, even now, on the advan- 
tages it gave to the wife. Amongst the latter we may 
mention PhUo-Fomiilias, anthor of a pamphlet, entitled Law 
of Husband and Wife, which criticises the Married Women's 
Property Act. We think the author speaks in far too 
general a way, and therefore sometimes rather unjustly 
towards the women's cause ; but there is a great deal of 
truth in some of his remarks. We quote a few extracts. 
"The promoters of this Act have not yet arrived at the 
elementary principle that married women, if they are allowed 
increased privileges at the expense of their husbands, should 
be made subject to corresponding liabilities. The Act does 
not simply make them in lawyemmes soles, but it makes 
them femmes soles and married women combined — i.e., to 
have the privileges of both and the liabilities of neither. 
. . . It is submitted that no wife ought to be allowed 
to enjoy any income independently of her husband's partici- 
pation ; any such income ought to be expended only by the 
joint action of husband and wife on the household, on the 
education of the children, <fec., ic, in the same manner as 
the husband's income is now liable. . . . Is it just that 
the wife should enjoy the benefit of all her husband's income, 
and at the same time should be the sole possessor of her own 
property ? Are there not perils and miseries enough in the 
married state already? Is it worth while to cause every 
husband in the land to look upon his wife as his rival and 
his enemy?" We omit some other judicious observations 
which we consider apply only to the general condition of 
married people, and which we think will be more in their 
place when we speak of divorce. We may then probably 
cany them further than their author intended. 

Another point that raises many controversies is than of 
the debts that the wife may contract, chargeable to the 
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husband, ■when she uses her right to maintenance or when 
she exceeds her natural attributions of a housekeeper. 
Numerous questions arise from this subject, and the actual 
state of the law lends itself to it, as may be seen by the 
causes before the courts. They are such as to indispose 
husband and wife against each other very seriously, creating 
sometimes separations or at least disputes and offensive 
charges that are neither edifying nor necessary. * Two cases 
recently tried before the Common Pleas Division of the 
High Court of Justice of England are full of interest in this 
matter, and we will give an extract from them, regretting 
that we cannot give them in their entirety. 

First. — Schwarhe v. Thisilelwayte, 5-6 April, 1878. The 
plaintiff, Mrs. Schwarbe, claimed of Mr. Thistlelwayte 
£93. 19s. lOd., balance of a larger amount, representing the 
value of several articles of dress supplied to the defendant's 
wife by the plaintiff from her establishment in Regent 
Street, where she traded under the fancy name of Madame 
Rosalie. Mr. T., a gentleman of independent means and 
good position, after having repugnantly paid many debts 
contracted by his wife, agreed with her in 1870 to allow her 
j£500 a year for her personal expenses, she promising not to 
buy upon credit, and consenting to her husband giving 
notice to the tradespeople not to trust her on his responsi- 
bility. Notwithstanding this, Mrs. T. contracted new debit 
for, it is said, many thousands of pounds, and Mr. T. paid 
some of these, giving notice to the tradespeople not to repeat 
their sales. But he did not give this notice to Mrs. S., 
though he knew that his wife dealt with her, because he 
only used to give such notices when paying some account, 
and in the present instance the milliner had always been 
settled with by Mrs. T. herself, such being the custom as 
long as no recourse to the law is thought of. 
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Two circumstances militated against Mr. T. First, 
after the agreement of 1870 he had paid some of his wife's 
debts, and this might be considered as a tacit rescission of 
the said contract, and as an implied authority to her to 
exceed her allowance of £500 ; but here arose the question, 
always a diflScult one, whether these debts so paid were of 
the number he had resolved not to pay in future. Second, 
Mr. T. had not given notice to Mrs, S. not to trust his 
wife, this being one of the few secure precautions that a 
husband can take. But we know the weight that special" 
circumstances have over the minds of jurymen, and how 
often their verdict leans more towards equity than to law. 
Mrs. T.'s expending proclivities were evident, and her hus- 
band's lawyer, who was the Attorney-General, did not fail to 
insist in his speech on the habit of tradespeople to encourage 
the extravagance of wives to their husband's detriment. 
In addressing the jury he said "that the plaintiff was no 
doubt desirous to have their opinion, thinking that they 
would be biassed in favour of making the defendant pay this 
claim, though it was hard to know why there should be any 
prejudice in favour of the plaintiff. One of the great curses 
of the present day was the extravagance in dress on the part 
of ladies, and this vanity must be gratified at any expense, 
no matter how detrimental it may be to the husband and 
the family. He did not. see why tradesmen who lent them- 
selves to the gratification of this vanity should have any 
particular sympathy shown them on the part of the juries. 
Such tradesmen acted upon this, that they knew how dis- 
inclined most husbands would be to come into court and 
resist claims for goods supplied to their wives. In this case, 
indeed, it happened that Mr. T. was. a gentlemaii of for- 
tune ; but in other cases it would happen that the husband 
would be a man. who was in such a position, or of such a 
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msposition, that he could not bring himself to come into 
conrt, and resist a claim, however extravagant, for goods 
supplied to his wife. In many cases it was to be feared 
that the lady was encouraged in every way in her extrava- 
gance, vrhUst the operation going on was strictly kept secret 
from her husband." This appeal to the jury's sentiments 
produced the desired effect, and the claim was rejected. 

Second. — Sioifi v. Nunn, 8th May, 1878. The plaintiff 
was a butcher residing in Gloucester Boad, Kensington, and 
'he claimed £155. 3s. 9d. for meat delivered to Mrs. Nunn. 
Mr. Nunn, with his wife and family came to live in that 
neighbourhood in 1873. He had then an income of £4,500 
a year, and he led a respectable and comfortable life. His 
wife had the management of the housekeeping. In that 
same year, 1873, Mr. N., foreseeing that he was going out 
of his mind, gave full powers to his wife, whom he constituted 
his general agent, and at whose disposal he put his entire 
income. Eventually Mr. N. became insane, and remained 
three years under medical supervision in a lunatic asylum. 
The butcher as well as the other tradespeople continued 
delivering their goods. Mr. Swift knew the actual state of 
the husband, and he knew also that the wife enjoyed his 
income. Mrs. N. had to use it for the current expenses 
and to pay off some old debts. In April, 1877, Mr. N. 
being cured, came back to his house, and refused to pay Mr. 
S's account for meat delivered during his Ulness, saying that 
his wife had had all his income, and that it was sufficient to 
meet all expenses. The only questions were as to whom the 
meat had been trusted, and whether the income had been 
sufficient to pay the family's expenses (all other points being 
agreed to). The jury decided them in the Plaintiff's favour, 
but we doubt the correctness of the verdict. The reclusion 
of Mr. N., leaving all his income in his wife's hands, was 

M 
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equivalent to an exile or to his presumed death j and if the 
tradesman who trusts a supposed widow is not able to 
recover from the husband should he reappear, he ought not 
to have recovered in this case. If the first question had 
been solved in this way, the second became irrelevant ; 
because if the goods had been trusted to the wife and not to 
the husband, it did not matter whether she had enough 
means or not. 

The questions arising out of these debts will always be 
numerous and difficult. It will ever be a source of caprice 
and arbitrariness to define what are necessaries according to 
the family's social status. The only way by which the hus- 
band can shield himself from such demands — that is to say, 
by giving notice to the tradespeople — is always very dis- 
agreeable, and in large towns it can be only efficacious by 
being given publicly through the press, which is not only dis- 
agreeable, but even somewhat shameful. How much simpler 
and more convenient would it be to invert the rule, and to 
dispose that the husband is not answerable for his wife's 
debts, except when, to the tradesman's knowledge, he has 
expressly authorised her to contract them. This is also 
Philo-Familias' opinion when he says : — " It is submitted 
that no wife ought to be able to incur debts with a trades- 
man or any other party, without the express authorisation 
given by the husband to that person. From want of such 
a, law, monstrous tyranny is sometimes practised. A wife 
takes goods from a seller, viz., a tallyman, draper, &c., 
or, as in certain cases, a wife refuses to take goods 
from him, and he forces them into the house and leaves 
them. The county court judges, or other legal authorities, 
wUl compel the husband to pay, &c., and will commit him 
to prison in default." Spendthrift wives and unscrupulous 
tradesmen would be the only people to complain against this 
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new law. An honourable and prudent tradesman would 
know at once what confidence he could have in a wife 
•dealing with him without her husband's express authority, 
and should he not have a complete confidence in her he 
would abstain from having with^her any dealings on credit. 
Because, after all, the whole of these questions arise from 
the pernicious custom of credit sales being preferred to cash 
transactions, though this last system is the best in all cases 
for the two contracting parties. 

This reform, however, is only a portion of a more funda- 
mental one, and we must not hope to see it carried isolately. 
The objectionableness of the alterations made by the Acts 
of 1870 and 1874 in Engl3,nd, and by those of 24 & 25 
"Vict. c. 86, and 37 ifc 38 "Vict. c. 31, in Scotland, is just that 
they have tried to introduce partial reforms in a sense 
diametrically opposed to the fundamental principles of a law 
that they have left standing. In such cases, confusion, 
contradictions, &c. must necessarily arise, which it is 
attempted to prevent by fresh partial alterations so as to 
restore the equilibrium, but in vain. We do not see how 
all interests could be taken into account, except by a radical 
reform based on the idea that resolves so frequently so many 
complicated questions, and that is Uberfcy. No special 
pecuniary arrangement is essential to marriage — no special 
right needs to be given to or obligation imposed upon married 
people in regard to property, excepting : first, the husband's 
liability to support his wife and her children when she has 
no private means, and in consideration of her private duties ; 
second, the liability of both spouses to maintain the family 
(themselves included) with the fruits of their property and 
proportionately to each one's resources j third, the liability 
of the wife to maintain the family by her work when the 
husband is physically or morally incapacitated from doing 

u 2 
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SO ; fourth, the right of the husband to forbid his wife from 
following any particular calling, or to accept any particular 
employment, if it be likely to jeopardise domestic peace, and 
when, he being able to maintain the family, does not think 
it convenient that his wife should work or should do so in 
a particular way. On this point " Philo-Familias " says : 
" How can a wife do her duty to her husband if she be 
allowed by law to set up any business, to carry on corre- 
spondence, to pay visits, to make money arrangements with 
third parties, perhaps rivals of her husband in business or 
sworn enemies ; still more if she be allowed to enter into 
partnership agreements, such as entering another man's house 
and residing as housekeeper^? " 

Except these indispensable restrictions imposed in a direct 
way by marriage, husband and wife ought to preserve the 
full ownership of their property and be able to administer and 
enjoy it as if they were still unmarried. We should like to 
make the wife a femme sole in every case, but impose upon 
her the obligation of being a companion to her husband in 
all family burdens. She could give her husband authority, 
by revocable power of attorney, to administer her pro- 
perty ; and the effect of this new law would be that neither 
of them would have cause to complain. As long as 
they liyed in harmony together, everything would work 
smoothly ; and should there not be harmony, then the best 
thing they could do would be to ask for a divoi'ce. We 
propose to erect the institution of marriage on the two bases 
of liberty and harmony, without which it can never be that 
state of private happiness and generel utility which it is 
supposed to be ; and the idoas which we have expressed as 
to married people's property are only a portion, although an 
essential one it is true, of our plan. 

We are grievously mistaken if those ideas are not in 
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accordance with the general but unseen current of the public 
mind. The. instinctive repugnance to reform that dis- 
tinguishes the people of the United Kingdom -will probably 
reject what we propose. But we think we have said enough 
to prove that partial reforms are of no use in this case. 
From the following article in the Boston Advertiser of April, 
1877, it would seem as if the legislature of Connecticut 
{U.S.A.) had understood the fact in the way we have 
pointed out : " The rights of husbands and wives to the pro- 
perty which they respectively bring into the family have 
been further defined and limited by a bill which has just 
passed both houses of the Connecticut legislature. It pro- 
vides that husband and wife shall not acquire, by marriage, 
any right to each other's property ; that the husband shall 
be liable for all debts incurred for the joint maintenance of 
husband, wife and children ; that the separate earnings of 
the wife shall be her own property j that the wife may make 
■contracts or sell her real or personal property ; that all her 
property shall be liable for debts ; that the husband shall 
be liable for none of her debts contracted before marriage 
nor for those contracted after marriage, except for articles 
for the support of the family, or for the joint benefit of both ; 
and that husband and wife respectively, upon the death of 
the other, shall each inherit during the remainder of life the 
use of one-third of the other's property. In the Senate the 
bill passed by a vote of fifteen to five, and in the House it 
passed without a division ; Speaker Harrison even taking 
tbe floor to argue in its favour. Further than this in favour 
of women it is impossible to go. It is the last step in a 
course which began many years ago by which the.personality 
and individuality of all human beings under the laws is 
recognised." 

Certainly it is not possible to go any further in favour of 
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■women; but perhaps the new law of Connecticut, judged 
by the foregoing article, may have gone too far ajready. It 
does not make the wife liable, proportionately to her means, n 
for debts contracted to support the family ; and it seems to 
allow her to contract such debts without her husband's pre- 
vious consent. If our ideas should happen to be more in. 
accordance with justice, they will be the real end of the- 
evolution going on, and not those conceptions that, favouring 
the wife at the husband's expense, are only a simple reaction, 
from the old ones ; this must be toned down until the point 
is attained where all interests are reconciled. 

"We said we wanted marriage to rest entirely on liberty- 
and harmony ; but there are even here some special dangers- 
that the law must provide against. Helped by liberty, the 
harmony existing between the two spouses might result in 
the more clever or more cunning of the two abusing the 
other's affection and simplicity, and obtaining possession of 
the other's estate, should a donation of it, by deed inter vivos- 
or a will, be permitted. We think therefore that some 
precautions might be taken to limit this cause of danger.. 
Under the name of donations we include those simulated, 
sales where the consideration received is nominal, and as it- 
is very diflScult to establish a rule in such a case, we think 
it would be more prudent to forbid them altogether. "We 
should not allow real or true donations, inter vivos, to exceed 
a tenth part of the donor's property ; and we do not like- 
one of the spouses being able to transmit by will a heritage- 
or a legacy to the other, the heir knowing the fact during 
the life of the testator. In any other case we would grant 
the unrestricted heirship should there be no issue, but of the^ 
half only of the testator's property should he or she have 
any. We would even go farther, and give to the wife by 
way of dowry a due portion of her defunct husband's. 
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property, amounting to a haK if there is no issue and 
one-third if there is. This right is only a consequence of 
the husband's duty to maintain his wife. We would not 
gi-ant him power to deprive her of this portion under 
the pretext of bad conduct j because with the absolute 
facility of divorce, which we recommend, the simple fact of 
their living together at the time of the husband's death 
would prove that he had no serious cause of complaint 
against his wife. As a correlative we wotdd allow the sur- 
viving husband the right to a third of his wife's property, 
should there be no issue, and should he be, through age or 
illness, in want of the necessaries of life. 

In Appendix A will be found our proposed plan for a 
statute in conformity with the ideas explained in this 
commentary. 
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CHAPTER X. 

CONJUGAL EIGHTS AND DUTIES. 

All the rights and duties annexed to the institution of 
marriage relate to the consorts inter se and to both in 
regard to their issue : and the former may be divided into 
two classes — -first, such as are essential, or are held to be, 
in the married state ; second, such as are not in reality 
essential, whatever may be their importance. The rights 
being correlative to the duties, and vice versd, we shall only 
refer, as a general rule, to the .duties which suggest of them- 
selves a corresponding right in the party in whose favour 
they have been established. 

I. — Duties between consorts, which are, or are held to 
be, essential in marriage. 1. Though incidentally, we 
explained them in Chapter II., in order to show that the 
civil law is impotent as respects them, and very especially 
in reference to the duty which constitutes the true aim of 
marriage, namely, sexual connection. The action by which 
one of the consorts claims from the other performance of his 
duties is termed "restitution of conjugal rights," and the 
occasion on which it is exercised, as well as the rarity with 
which it is put in force, confirm our assertion that the law 
is unable to render such duties eflPective. The action we 
allude to is not attempted, save when the defaulting bus. 
band refuses cohabitation, in which case the injured party 
hopes that, when resumed, the acts in which the duty con- 
sists will naturally flow from thence. But nothing can be 
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more deceitful. Abstention from the performance of every 
conjugal duty is perfectly compatible -with cohabitation, and 
this conduces to no end when the contumacious husband is 
resolved not to yield. It is moreover exceedingly difficult 
to force a husband to cohabitation, and, what is even stranger 
still, the main object which is sought by it, at all events by 
the wife, which is alimony, cannot definitively be sued for in 
a direct action before the courts, unless by means of judicial 
separation or divorce, that is to say, the reverse of co- 
habitation. The following passage from a pamphlet pub- 
lished by Fhilo-Thesmos in 1877, under the title of / WILL, 
partly illustrates our notions : 

" Another deserted wife, in great straits, consulted a 
solicitor, to whom she put the question : ' Cannot my hus- 
band be compelled to do one of two things, either to support 
me away from him, or to give me my home as his wife t ' 
The solicitor replied ' There is no law to compel a man to 
provide a home for his wife ; as to maintenance, there are 
only two ways by which he can be forced to support her, 
through the decree of the Divorce Court awarding alimony, 
or by her becoming chargeable to the parish. Yours, how- 
ever, is not a case in which a divorce would be gi'anted, as 
your husband has only committed adultery, and has not yet 
deserted you for two years ; you would obtain only a 
judicial separation,' Here the poor wife, in despair, said : 
' Would not an action for the restitution of conjugal rights 
compel my husband to give me shelter ? ' The lawyer 
answered, ' The court would grant your petition, and your 
husband would be committed for contempt of court if he 
still refused to admit you to his home ; but there is nothing 
to prevent his walking out at the back door as you walk in 
at the front door, and you would be no forwarder than 
you are now.' The poor wife went away in distraction, and 
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has since been living, or rather starving, on the charity of 
friends. She can obtain no situation because she is living 
apart from her husband." 

The deserted wife could have also procured alimony by 
means of a judicial separation, for which there was ground ; 
but, as we before observed, such remedy is incompatible with 
cohabitation and intimate intercourse, the primary aim of 
marriage. It is useless to add that even the assignment of 
alimony is liable to be frustrated by the bankruptcy of the 
husband, or by his withholding the allowance, unless per- 
sonal compulsion be resorted to. It will then be the second 
case, whereto we are now to refer. The husband ndght be 
compelled to cohabit with the wife, and in the event of his 
not complying, suffer the usual penalties for contempt of 
court, namely, fine or imprisonment. But how often 1 The 
cases of " chronic resistance " are the plague of the courts, 
since it is impossible to fix reasonable as well as effective 
limits to the penalties that are intended to put an end to it. 
If light, they do not produce the desired effect ; if heavy, 
they are rendered disproportionate by their magnitude or 
repetition, since they become tantamount to chastisement for 
real crimes. It is what happens under compulsory vaccina- 
tion, a problem which indeed has not yet been solved. A 
husband has moreover many means of evading compulsion. 
He will pay a visit of mere ceremony one day to the house 
wherein his wife resides, and fail to go there the remaining 
six days of the week. When unable to employ any other 
means of evasion, and supposing his aversion to cohabit with 
his wife to be invincible, he will abandon the place ; and 
should the wife apply to the police, she will receive the reply 
which, according to the before-cited author, was given to a 
wife in a similar case. " My dear madam, we can do nothing 
for you ; your case is very sad ; but our business is with the 
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criminal law, and your husband has broken no Iwvo, We 
have almost daily applications of the same nature as yours, 
some even worse cases — women left with little children 
without a penny or a mouthful, but we are helpless. Men 
break no law by deserting their wives." 

In reference to wives who shun cohabitation, cases are 
very rare wherein the husband takes the troiible to institute 
legal proceedings, unless it be probably with a view to 
molest. Usually he seeks compensation, and leaves the 
wife at liberty, either by means of judicial or of de facto 
separation, or of divorce, if the conduct of the wife proceed 
from her having " changed her affections,'' as is most 
generally the case. Let it be understood that we refer to 
the case wherein the contumacious husband has no legal 
excuse for his conduct. No wonder, then, that the action 
for "restitution of conjugal rights" is so sparingly resorted 
to. The annual average, from 1865 to 1874 (Appendix B 
iii. 4 to 9) of petitions was 14*8, and of grants 3-3, which is 
very small considering that at the time of the census of 1871 
{ib. 4, 7) the number of severed unions (without reckoning 
amongst them the absence of 65,164 men on service in 
the army and navy, or merely temporarily absent) was 
211,352. The judicial separations in twenty years may be 
reckoned at 508 {ih. iii. 8), and granting a like number of 
private separations by deed, there would still remain upwards 
of 20,000 separations as a matter of fact. Even reduced to 
one-half, they would be found out of all proportion with the 
suits, and still more so with the decrees for the restitution 
of conjugal rights. Its futility is consequently proved * 
priori and d, posteriori. 

The wife therefore is devoid of any direct and effective 
legal means to enforce her right to maintenance by the hus- 
band. Philo-Thesmos is consequently right when, in reply 
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to Philo-Familias, who contested the Act called the Married 
"Women's Property Act, 1870, he concludes his pamphlet in 
the following words : " It would be easy to multiply 
instances, but we hope we have said enough to explain our 
meaning, which, in few words, is simply this, if the law per- 
mits a man to desert his wife, it becomes necessary that it 
should also secure to her separate use some portion of the 
property, so that in losing the husband's protection she lose 
Jiot also her daily bread." If left free, the wife can secure 
to herself subsistence by retaining the control and use of her 
property, and should she be possessed of none, hy stipulating 
with her intended hvshomd. A formal contract of alimen- 
tation (a settlement to that end) would afford the wife a 
guarantee she does not now enjoy, and it would not be frus- 
trated, even by divorce, if the bride or her friends were 
gifted with sufficient foresight. 

Let it be borne in mind that, in our aforesaid Chapter II. 
-we came to the conclusion that there does not exist in 
marriage the freedom of stipulation that would be required 
to entitle it to be denominated a contract, unless it be in 
this part of the finances, which, though essential for the 
interested party, is not so for marriage. A suit for alimony 
founded on express stipulations would have the same force 
as any other action arising out of formal contracts, with the 
advantege of having been able to obtain, not only the 
promise of support, but the possible guarantees for perform- 
ing it. The action for the restitution of conjugal rights 
beiug in other respects chimerical, the legal duties of matri- 
mony would be reduced to those arising out of such financial 
stipulations, and marriage, saved from the useless and 
embarrassing interference of law, would be completely 
subject to the moral sanctions, that is to say, to nature, 
religion, and public opinion. Such will be, we presume, the 
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marriage of the future ; but if it has to be so, the time is 
yet far distant from the present epoch. 

2. There is, besides the sustenance, another duty of 
spouses, to which they attach great importance, but -which 
is deficient, much more than the former, in proper legal 
sanction ; we allude to fidelity. In case of adultery the 
injured party can sue for a divorce without any other con- 
dition if the culprit should be the wife, and with other 
additional conditions if it should be the husband ; but here 
there is no sanction in the true sense of the word, for 
possibly the culpable husband is the party who most wishes 
for the divorce, the one who least suffers by it, precisely 
because he has placed his affections on some other object, to 
whom he can unite himself, licitly or illicitly, afterwards. 
As adultery occasions profound grief to the consort against 
whom the act of infidelity is committed, especially to the 
man, who believed he had a right to the person of the wife 
and everything to her pertaining, he has deemed such a fault 
a crime, and has subjected it at times to severe penalties. 
But on this point the sentiment of mankind has not been 
unanimous. The Jews, from whom are derived for the far 
greater part the moral ideas of modern civilised peoples, 
punished adultery by burning ; but towards the period of 
the foundation of Christianity, such penalty had fallen into 
desuetude, and even that of simple death was not inflicted 
with regularity. In Greco-Eoman times adultery was not 
regarded with such rigour, at all events by the law. At the 
present period the legislation of Christian nations greatly 
varies. Almost all Roman Catholic countries retain written 
in their codes certain penalties for the adulteress, which are 
never inflicted, and which, whenever applied, were only so at 
the instance of the husband. The laws of some countries, 
as for instance Spain, have exculpated him when he killed 
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ier, if surprised in the act of committing the crime, provided 
death should be inflicted on the lover at the same time. 
But the laws of none have chastised the adulterer. Neither 
is adultery to-day a crime in its legal sense, either in the 
United Kingdom or in her Colonies, though it was in ages 
gone by ; and though it was punished even with death, yet 
we are not aware of its having produced any great effect. 
It is a crime in the New England States of the American 
Union, whose earliest colonists were Puritans, but it is not 
so in the Southern States peopled by Episcopalians. 

There are some who would desire to see this crime restored, 
that is to say, adultery subjected to legal punishment in the 
United Kingdom. Amongst the number is Philo-Thesmos, 
who seeks to prove the justice and efiicacy of the penalty 
regarded in a social point of view ; though it seems that 
he is influenced by biblical rather than purely religious 
considerations. The tendency to regard the laws dictated 
by Moses as the laws of God, not only for the Hebrew 
people, but for all nations, acts on some minds in a pernicious 
way, and it would carry them too far were they to act 
logically. We will not follow the writer on that topic, for 
■we do not think it will be necessary to refute the arguments 
of those few who would wish, either entirely or partially, to 
found the criminal code of Great Britain on the book of 
Deuteronomy. But we will reproduce some of their tem- 
poral arguments (if we may be allowed to use the expression), 
and we do not do so from any fear that such opinion should 
gain ground in the country, but because the discussion will 
be useful to us when we come to consider other questions in 
subsequent chapters. 

The writer says: "That grievances do exist for which, 
as the law now stands, no remedy can be found, must be 
apparent to every thoughtful man and woman amongst us ; 
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it is no mere question of the "rights" or the wrongs of 
either sex, but a far wider and deeper question, the solution 
of which becomes daily more necessary, and upon which 
hinges the safety of our homes and the howywr of our na/mes. 
Certain it is that, in the present state of the Marriage Law, 
we have before us the daily and hourly spectacle of men and 
women entering upon a solemn legal contract, the breach of 
which nevertheless involves no legal penalty. Would such 
an anomaly be tolerated in any intelligent community re- 
specting any other transaction calling for the discharge of 
mutual obligations ? . . . . We are of coui-se fully 
aware that the only power the law could exercise in this 
matter would be to deter, through a knowledge of legal 
consequences j but may not the same thing be said of the 
working of the entire penal code ? Murder or theft cannot 
be prevented by law, but these crimes would in all proba- 
bility be multiplied tenfold were no penalty attached to 
their commission. The certainty of punishment following 
on detection and conviction tends to keep this class of crime 
in check J might we not reasonably look for a like result, 
were a similar policy brought to bear upon the vice of 
adultery? , . . . . 

" It is commonly urged that the vice is so general that, 
were it to be made punishable by law, our gaols would not 
hold the criminals ! We ask, would such reasoning prevail 
were the crimes of murder or theft in. question ? Would 
not the numbers be viewed as creating an extra necessity 
for strong laws to convict and punish ? The more general 
the evil, the greater the need of a remedy. It is, however, 
our belief that, as regards adultery, the mere existence of the 
law would deter from the crime, and that the number of 
convictions under the act would be but small, the passion 
would be kept in check, as all evil passions can be. Again 
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it is urged that conjugal infidelity could never be made 
punishable by law ; that it is in fact no crime, but simply a 
tort, involving no injury to the community at large, but 
merely a -wrong done by one individual to another. In 
reply we would ask, on what grounds the vice of adultery 
occupies its present favourable position ] . . . It is no 
crime to be false to marriage vows, so we are told, only a tort 
afflicting enough, may be, to the party concerned, but of no 
public interest. Undoubtedly the first and chief sufferer in 
such cases must be the injured husband or wifej but 
indirectly must not the nation at large bear its share of the 
consequences, first of all by the weakened moral tone preva- 
lent in society following on the widespread indulgence in sin, 
and later on by the legacy of vice bequeathed in the progeny 
of adulterous unions 1 " 

To proceed methodically we must start with the end of 
the above argument. PhUo-Thesmos places adultery on a 
level with homicide and theft. We wish to suppose (though 
it might be inferred otherwise) that he does not attribute 
the like gravity to it ; but he certainly considers it in the 
category of crimes. In wishing, hcwever, to prove that it is 
not a mere conjugal offence, although indirectly it injures 
the entire frame of society, he does not point out any other 
evils resulting from adultery than these two : first, the 
weakening of the moral tone of society arising from the 
great prevalence of the sin; second, the transmission of vice 
of the ofikpring of adulterous unions. We would now 
inquire whether such are the considerations that have 
actuated legislators in imposing punishment on homicide, 
robbery and other crimes. Certainly not. The evil of 
first order (according to Bentham's classification), or which 
falls on the victim of the crime, is trifling in adultery com- 
pared with that of any other crime, properly speaking j but 
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what is still more, the evils of second and third order, alarm 
and dismay amongst the inhabitants in general, do not exist. 
Nobody fears that his wife will prove faithless from pure 
imitation or in consequence of the impunity of other adul- 
teries. If the wife love and respect him enough, the 
husband has every security in the matter it is possible to 
have, and in the contrary case the law cannot serve him as 
a guarantee, as we shall presently see. The dismay and 
paralysis of industry, the social marasmus arising from 
impunity, and which is observed in societies such as Turkey, 
have not a particle in them derived from adultery, however 
wide-spread it may be. And such are the true evils pro- 
duced by crimes — evils that punishment intends to prevent, 
and does prevent in a great degree when the penalties are 
applied. Philo-Thesmos teUs us nothing of this. His 
" weakened moral tone," and his " transmission of vice to 
adulterous progeny," are expressions too vague, which awaken 
no perceptible idea in the mind. 

The social evil resulting from a crime is in direct ratio 

and proportion to the individual evil. Wherein consists the 

evil of adultery 1 In nothing else than the mortification of 

injured amour propre. For this reason it does not affect all 

men and all women alike. Even in case of ardent love for 

his wife or her husband the deceived partner only suffers grief 

through the preference that another man or woman has 

obtained. The danger of harbouring in his house, as if they 

were his own, the children of his wife's lover, though greatly 

aggravating the impression the adultery produces on the 

husband, is nevertheless a very secondaiy consideration. 

No husband would feel his wife's infidelity any the less, even 

;Were he assured that it would not give him a bastard progeny. 

^And as regards the wife, it is obvious that the adultery of 

iher husband affects her purely and simply because she has a 

N 
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rival. It is true that the wife usually feels the injury 
springing from adultery less than the husband, but it is 
owing to another cause. Public opinion, somewhat astray, 
dishonours the husband on account of his wife's adultery, 
but not vice versd, and this dishonour greatly adds to the 
affliction of the husband. It plays the chief part iu judicial 
actions to procure divorce on the ground of the adultery of 
the wife ; and we do not doubt but that were opinion as 
indulgent towards the wife's adultery as it is with respect to 
that of the husband, reconciliations in cases of her infidelity 
would be more frequent ; provided, however, that both 
retained some regard for each other, and that neither of 
them desired to take advantage of the opportunity to be 
freed from the other. 

In the first portion of the exposition of Plulo-Thesmos, 
before transcribed, he gives it to be clearly understood that 
the painful effects of adultery fall personally on the injured 
consort : first, in referring to the security of our hearth, and 
to the honour of our name ; secondly, in wondering that an 
intelligent community should tolerate that the matrimonial 
contract could be broken with i/mpimity, and none other. 
As regards the former, we have said enough. As to 
the latter, we will observe that the violation of no contract 
is made a crime ; it furnishes ground for a civil action for 
rescission and compensation of damages precisely the same 
as in marriage. But if the breaking of a promise might 
afford ground for criminal action, it would never do so, save 
in the case of the promise being spontaneous ; and we saw in 
Chapter 11. that the conditions of the marriage contract are 
all prescribed and imposed beforehand by law. Certain it 
is that if liberty of stipulation were allowed, the consorts, 
above all the wife, would generally promise fidelity. But 
it is equally true that they would do so in deference to 
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opinion, and often witliout any intention, especially the 
husband, of keeping such promise. Then, as now, they 
would shut their eyes to a matter in which the spouses 
might desire to feign to believe, and would rely on any 
other source of security rather than on the promise. 

It may- then be concluded that adultery is a personal wrong 
on the part of one of the consorts towards the other, consisting 
principally in wounding the rnnour prdpre, the same as a 
-libel. For this reason all legislators have treated it as such, 
from the fact of their not having provided any action for its 
punishment, save to the interested consort, and of even having 
proportioned the penalty to his will, within certain limits. 
Being reduced to this category, should a penalty be imposed 
for it in the United Kingdom ? It would be curious that 
while in countries where it is punished in theory the penalty 
is never really inflicted, it should come to be established 
where no penalty exists. And the reasons why it is not 
apjilied are obvious: first, adultery is committed and con- 
cealed with the utmost facility, which by eluding the penalty 
renders it inefficacious, contrary to the expectation of Philo- 
Thesmos, whose opinion is that the mere existence of the 
punishment would suffice to put a stop to the adulterous 
passion,, as it does with others. If at present many adulteries 
are proved, it is because the adulterers have no need to 
trouble themselves about concealing their conduct. On the 
contrary, they often desire that their consort may become 
aware of it, and institute proceedings against him or her for 
divorce. To this it may be replied that divorce is lamentable) 
and should be proscribed ; but we shall have occasion hereafter 
to discuss that question. What we here attempt to demon- 
strate is that, if now there are many known adulteriesj it is 
because the conditions are wanting that would compel the 
adulterers to conceal themselves ; otherwise the cases would 

N 2 
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be hidden; they would not, ho-wever, have disappeared. 
Such -would be the consequence of the abolition of divorce, 
and of the infliction of the punishment for adultery, ideas 
which in fact go together and sustain each other. 

Secondly. The adulterous passion is different from the 
criminal passions. It is, let us bear in mind, the amorous 
passion, disordered if you will, but powerful, and the energy 
of which is certainly not weakened by prohibition and 
mystery. It does not differ from the passion the imperious- 
ness of which we have recognised in Chapter III., save in 
that here it is kept in check by moral sanctions ; but that 
very circumstance is apt to redouble its violence. It is well 
nigh necessitated by the existing organisation of marriage — a 
state into which the intended contracting parties enter 
without knowing each other sufficiently, to awaken after- 
wards to reality, in view possibly of companioiiis, male or 
female, more suitable, and without sufficient liberty to sever 
one bond in order to bind themselves with another. Were 
divorce extremely easy, adultery would scarcely have a 
raison d'etre. Here is the remedy that Philo-Thesmos 
seeks " for the security of our hearth and the honour of our 
name ; " any other will prove chimerical. That special 
feature of the adulterous passion notably distinguishes it 
from the criminal passions. The latter have no foundation 
in normal nature, but in the depraved nature of mankind. 
It will be said that the same thing occurs with adultery. 
But that is the question. The adulterous passion would in 
fact be depraved, if love, its foundation, were to enjoy all its 
privileges, and dictate alone the definitive unions. And 
robbery would be as natural as the adulterous pa-ssion, if it 
were exercised on the objects prodi.ced by the thief himself, 
to whom the law would deny the rights of appropriation. 

From such difference between the adulterous passion and 
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the criminal passions it would always result, that the 
penalty imposed on adultery would be inefficacious, and that 
the cases of the alleged offence would be sufficient to fill all 
the piisons just as they are now. But they would not fill 
them, because the offence would be less visible, and the 
hand of justice would, be paralysed at the cry of each accused, 
" He that is without sin among you, let him first cast a 
stone at her." The injured consort being the only party 
interested in obtaining revenge, by means of the punish- 
ment of the wrongdoer, the witnesses would often be found 
wanting, who would for the most part sympathise with the 
" unfortunate lovers." In respect of common crimes it 
happens otherwise. Though the penalty does not extirpate, 
it diminishes them considerably, and always in proportion to 
its certainty, which nothing tends to diminish if the deeds 
be deserving of punishment, and this can' be proportioned to 
their heinousness. Contrary to the previous case, every in- 
dividual, unless he be guilty, has an interest in the punish- 
ment, and judges and witnesses bestir themselves spontane- 
ously in the judicial drama. 

In short, adultery is a creation of the law, just the same 
as smuggling is engendered by a high customs tariff ; and 
in chastising it the legislator would render himself liable for 
two superfluous evils, namely, the crime and the penalty. 
Consequently there is not, and there cannot be, any sanction 
for the fidelity that the consorts owe each other, and which, 
along with maintenance, is the only substantial part of their 
so-called contract. 

II. — Accessory rights and duties between the spouses. 
1. — Criminal responsibility of the husha/nd. Not only is the 
husband answerable for the misdeeds of the wife that afford 
grounds for a civil action, but for the offences she may 
commit in his presence, as the law assumes his authority has 
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been employed in tte wrong-doing. The husband is, in 
consequence, punished as the real delinquent, and the wife 
acquitted as innocent. There is not a doubt but that this 
principle emanates from that which holds the individuality 
of the woman to be merged and incorporated in that of the 
man by reason of marriage ; since it is not simply assumed 
that the husband was able to prevent the deed, and not 
having done so, he mast be answerable. This assumption 
would place him almost in the position of a father or 
guardian with respect to his child or ward, who are 
severally independent and responsible for their criminal acts. 
According to it, the husband would only be regarded as an 
accomplice, without the wife ceasing to be held as a chief 
delinquent, and it is the utmost that can be reasonably 
conceded. But neither would this be just in many instances. 
Notwithstanding what has been stated, the legal presumption 
against the husband yields to the facts which prove the 
husband to have endeavoured, but been unable, to avert the 
crime of his wife, for. then she, and not he, suffers the 
punishment. In accordance with our ideas of independence . 
before the law between husband and wife, and it being 
obvious that no wife would obey a husband who ordered her 
to commit a crime, unless she were very willing to do so, 
we do not hesitate to suggest the abolition of the preposterous 
fiction now engaging our attention, and making either 
consort solely responsible for such actions in which the 
other of them has not in reality participated, the same as if 
he or she were a stranger. 

2. — Conjugal Frivileges. Under this title we shall explain 
some peculiar rights possessed by consorts, as such, and 
the object of which is to help one another mutually, or 
at least to preserve intact the confidence that ought to exist 
between them. They consist of the following : (a) the wife 



CONJUGAL RIGHTS AND DUTIES. 183 

■who takes or appropriates to herself the goods of the husband 
(whereby it would be correct to say she does not in such 
cases commit a theft) is not liable to punishment. This 
grace, which is not reciprocal, meets with little favour in our 
eyes. We think that in robbery the character of consort 
should merely be regarded as an extenuating circumstance, 
and in the wife exculpatory when the husband being under 
the obligation of supporting her does not do so. It should 
also be excful^tory in both consorts when it is a question of 
verbal insult; and atteniiating in cases of trifling mal- 
treatment. 

(b) Consorts have the right to protect each other when 
either is attacked by another person ; and in the exercise 
of such right they may strike. Wound, and even kill, should 
it be needful. We would extend this right to the conceal- 
ment of a crime committed unwittingly and even without 
the approval of the innocent consort placed in the condition 
of an accessory after the fact. Very hard would it be to 
compel a husband to denounce his wife, and vice versd, and 
to punish either of them for being silent upon the crime he 
or she committed. And very alarming too, since, in 
moments of exacerbation and domestic quarrels, the consorts 
might accuse each other of imagioary crimes or exaggerate 
slight faults. This does not exclude the evidence which on 
certain occasions one can give against the other, as will 
hereafter be shown. 

(c) Husband and wife cannot give evidence in a criminal 
suit tending to their reciprocal hurt, unless it be a question 
of crimes or maltreatment of one against the other. In 
civil causes they can and must give evidence one against the 
other in case of need. But neither of them can be forced to 
divulge the secrets that one has confided to the other during 
their married life, All these exemptions seem to be well 
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founded, and we are of opinion they should be maintained. 
Perhaps it would be desirable to extend to the civil causes 
the prohibition to give evidence against the consort, unless 
the respective judge should deem it necessary to decide the 
questions at issue. 

III. — Rights and duties of parents towards their legitimate 
offspring. We borrow from Mr. Smith's manual, previously 
cited, the following extract : " The father is by law the 
guardian of his legitimate children during their infancy ; 
and, after his death, the mother, if living, will be their 
guardian during her life, as long as they are infants. If both 
parents die before the children are of age, and without a 
guardian being appointed by the father, the Court of 
Chancery will, when there is anv property, appoint a 
guardian for them, usually some friend or relative in whom 
the father or mother placed confidence. This guardian then 
becomes an officer of the Court, and bound to act under its 
control, but, subject to such control, he has a parent's 
authority, and the children are called wa/rds in Gliaruiery. 
But the father may by deed or by will appoint a guardian 
for his children, and upon the death of the father the 
guardian will stand in his place as regards the children ; and 
the mother will in general cease to have the custody of 
them after they have passed seven years, or the age of 
nurture. Guardians so appointed are called testamtnta/ry 
guwrdia/ns. But though the mother, as such, has no right 
to interfere with the testamentary guardian, the Court of 
Chancery will sometimes order her to have the entire custody 
of some or all of the children, even above the age of seven 
years, when the conduct of the testamentary guardian is not 
entirely satisfactory. The Court has the general superin- 
tendence over the guardian, and will curtail or suspend his 
authority in case of misbehaviour. . . . The guardian 
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has all the parent's authority to consent to the marriage of 
his ward when under age, and whether male or female ; but 
when a female ward is married, she passes under the dominion 
of her husband, and the guardian's authority over her ceases. 
With a male, however, it is otherwise, and though married, 
he is still under the guardian's authority." 

It does not enter into our plan to treat minutely of 
guardians, whose functions moreover are analogous to those 
of the father, except that the ofiSce of guardian is purely 
personal, and cannot be delegated, or what is tantamount 
thereto, the guardian cannot name another in his place. 
But we have given the previous extract in order to afford 
us an opportunity of contesting two legal provisions, which 
otherwise would not probably have been understood by 
those who are not lawyers : — First. — We consider it not only 
most hard on a mother, but extremely perilous for a ward, 
and particularly for a female ward upwards of seven years of 
age, to have her son or daughter taken from her to pass under 
the care of a guardian. A mother who might have but one 
child, whom she tenderly loved, a mother, jealous as she 
must be of the purity of her daughter, is treated with great 
cruelty by the removal of a son or daughter from her 
custody, possibly through caprice or spite of the father, who 
might have ordered otherwise and failed to do so. The 
unworthy guardian is not deprived of his office until 
after his misconduct has been discovered, and it would be 
but a sorry consolation for a mother that another guardian 
should be appointed for her son or daughter, after the first 
one had perhaps dishonoured his female ward or sown the 
seeds of vice in the male. It would be far more rational 
that the rule should be reversed ; that is to say, that the 
mother should retain the custody of her children, save when 
there might be very special reasons to the contrary. 
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Second. — Neither do ■we approve that the female ward 
who marries should pass under the dominion of the husband, 
while the male ward, even after he be married, continues 
under the guardian's custody. No doubt the guardian of a 
female minor should relinquish his authority, which the 
husband should assume ; but the property ought to remain 
under the administration of the guardian until the wife, 
attaining her majority, should herself administer thereto, or 
voluntarily trust the administration thereof to her husband. 
Our aim is to defeat to the utmost possible extent all purely 
mercenary marriages, which are so frequent, and of which 
the case 14, Appendix D, is a good example. Another 
object we have in view is to counteract the notion that the 
wife, whether a minor or not, forfeits by the fact of her 
marriage her personality ; on the contrary, we desire that 
she should retain it, and that theoretically, or before the 
law, she should be as independent as her husband. In the 
case of a female minor the husband should be her personal 
guardian, precisely the same as a stranger might be. In the 
case of a wife of full age the authority of the husband, if 
he deserve it and it be necessary, should be based on mutual 
affection ; and if this be wanting, if discord be introduced to 
the domestic hearth, there remains no remedy, save the 
panacea for all conjugal sufferings — divorce. 

What has been previously said in respect to the custody 
of children by their parents refers to the normal state- 
When consorts have separated, or desire to separate, by 
means of divorce or otherwise, they are at liberty to stipulate 
as to which of them shall have such custody. Should there 
be no such stipulation, the provisions of the statute known 
as " Sergeant Talfourd's Act " comes into force, namely : 
children under seven years of age, and so long as they do not 
exceed such age, remain under the care of the mother, and 
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the^ others in charge of the father; but either consort 
receives permission from a judge of the Court of Chancery 
(or from the Divorce Court) to see any of his or her children 
in custody of the other., This distribution is modified by the 
Court ■whenever it considers that the interest of the children 
so requires. For such reason the care and even access to her 
children is usually denied to the adulterous mother ; nor 
would any child be placed under the charge oi the consort 
whose mental state, or other analogous cause, would render 
it perilous for such child to Uve with him or her. 

" But, apart from the statute, the Court of Chancery has 
always had the power of appointing a guardian to infants 
and of removing them from a parent who was clearly unfit 
to control them. This may be either from his temper being 
uncontrollable, from his being addicted to cruelty or 
habitual harshness, or leading an immoral life, so as to 
infect them by his bad example, or from his moral views 
having become so perverted that by his inculcating them the 
children would be detrimentally affected as members of 
society. The court will not alter the custody of children 
upon a mere comparison of the merits of their father and 
mother, or by merely considering whether it will be better 
for the children that the father, or mother, or some relative, 
or a stranger should be their guardian, but will leave the 
father in the exercise of his lawful right, unless he clearly 
appears incapable of performing the corresponding duties. 
. . . . The Divorce Court, when a husband or wife 
petitions for judicial separation, for dissolution of marriage, 
or for decree of nullity of marriage, may make temporary 
orders for the custody, maintenance, and education of the 
children during the suit, and in pronouncing the final decree 
may provide permanently for the same objects, with power, 
jievertheless, to alter or rescind such orders from time to 
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time to meet the altered circumstances of the parties." 
— (Mr. S. W. Smith's before-cited work). 

We accept no other legal separation of man and wife than 
divorce, as will hereafter be seen ; and for such purpose we 
propose, in default of a private arrangement, that all the 
children under seven years of age should remain in charge 
of the mother, and that the remainder should be divided, 
the father taking the males and the mother the females. 
This distribution, which, as a rule, will be more satisfactory 
for all parties concerned, should not be'altered save for very 
special reasons, such as insanity, cruelty, or the notoriously 
dissolute life of the consort having minors under his or her 
care. We fear, however, that the prevailing notions may 
still continue to be ill-applied, as when a mother is deprived 
of the custody of her daughter because she does not instil 
into her mind the creed of some revealed religion, though it 
should be Buddhism ; or because she, being ill-mated, and 
perhaps in order to sever a disagreeable alliance, was faith- 
less to a husband she never loved, and being divorced from 
him, married the man she preferred, to whom she is faithful 
because she does love him. 

The chief duties of parents towards their children under 
age consist in rearing and education, 1. The rearing of 
children comprises nurture, good treatment (saving the 
moderate corrections required in education), and attention 
to the health of the children. 

(a) Nurture. Parents are bound to feed, clothe, and 
lodge their children in proportion to their means. The 
duty is mainly the father's ; but if the mother has separate 
property of her own, she is bound by the 14th section of the 
Married Women's Property Act, as before mentioned, to main- 
tain her children the same as if she were a widow. When 
judicially separated or divorced, she can also be compelled to 
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support them, if she possess means of her own, pursuant to 
an order proceeding from the respective court. A curious 
case was tried recently (B. v. R. and T.) before the Court of 
Divorce and Matiimobial Causes on the 28th of May, 1878. 
Mrs. R., divorced from Mr. R. on the ground of her adultery 
with Captain T., soon after married the latter. The lady 
possessed au annual income of £150, which, had it not been 
for an order of the Court to the contrary, would now be in 
possession of the second husband, without the wife at all 
contributing to the support of her first children, which the 
learned judge thought should not be tolerated. He conse- 
quently decided, at the suit of Mr. R., that the once Mrs. R., 
now Mrs. T., should contribute £50 annually to the main- 
tenance of her children by her first marriage. 

But, strange to say, when children are removed from the 
control of the father by reason of his misconduct, and what- 
ever may be the extent of his means, he is not obliged to 
maintain them, unless there be a judicial order in accordance 
with a previous engagement providing for the support of the 
children. Our opinion is : first, that parents should be em- 
powered to stipulate between themselves whatever may be 
reqiiisite with a view to their own support and that of their 
children ; secondly, that, in the absence of any express stipu- 
lation, the duty should be incumbent on both in proportion 
to their resources ; thirdly, that if neither of them owns any 
property, the duty should pertain principally to the husband, 
and subsidiarily to the wife, should he be unable to do so 
and she be able to work ; fourthly, that with a view to enforce 
the obligation, a decree of execution and attachment of the 
property, income, or salaries of the parents may always be 
obtained at the instance of any friend proving their neglect 
to comply with it, or of the Treasury as representative of the 
Crown. 
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(b) Good treatmmt. The lot of children should engage 
-the attention of the law much more than it has hitherto 
done. There are no beings in creation so helpless, and we 
doubt not but that some day civil legislation will be confined 
to the protection of incipient generations. For even after the 
time when enlightened interest will suffice for the protection 
of oneself in the adult, the insufficiency of childhood will 
imperatively need the social protection affi)rded by means of 
the law. But whatever may be the case in times to come, 
on which we do not care to make any but transient inroads, 
whatever may hereafter be the amount of cultivation of 
benevolence and moral sense in parents, it is quite certain 
that it is not now sufficient for the protection of infancy. 
It is really necessary to trust somewhat, and even a great 
deal, to philoprogenitiveness, or love of offspring. Amongst 
the educated classes its efficacy is usually complete ; but the 
cases wherein that sentiment seems almost extinct, and the 
children are its victims, we will not even say of the brutality 
(for brutes love their offspring), but of the ferocity of their 
parents, are unfortunately but too common in the uneducated 
classes. Scarcely a day passes but that the press informs us 
of some repulsive act of maltreatment of chUdreu by theii 
parents. Now it is a husband who, exasperated by the wife, 
gives vent to his brutish passion, and dashes out the brains 
of his helpless infant against the wall or the bed-post. Next 
it is a mother, jealous of her husband, or maddened by drink, 
who in cold blood cuts off the heads of her three children, 
and then imputes the crime to her husband, and gets herself 
pronounced insane. The cases of death from inanition and 
starvation are very frequent, and not from mere want ot 
pecuniary means, but owing to perversity or a desire to 
cause death. 

Here are a couple of cases, the literal accounts of which 
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■we have preserved. The first, which occurred in 1877, 
reads thus : " A grave charge has been made against the 
mothers of Macclesfield by Mr. Allwood, a local medical 
man, who at a recent inquest on the body of a child which 
had been neglected and died of starvation, said he could bear 
testimony to the amount of indirect child murder which took 
place in Macclesfield yearly. Scores of children were 
habitually and purposely neglected, but in sach a manner 
that it was difficult to bring the parties within the law. He 
and other medical men could find any amount of moral 
proof of child murder, but legal proof was not forthcoming. 
The coroner concurred in these remarks. These statements 
have caused much sensation in the town. The town council 
have appointed a special committee to confer with the 
coroner and the medical men, some of whom have given 
evidence confirmatory of the high rate of infant mortality." 
Second. — " At the Sheffield Police Court yesterday (May 16th, 
1878) Isaac Burrows, a silversmith, was charged with 
wilfully neglecting his three children, and Lydia Bottomley, 
a woman with whom he lived, was charged with aiding and 
^betting him. The information was laid by the Local 
Board of Guardians. The evidence showed that Burrows 
was separated from his wife and was living with the woman 
Bottomley, by whom he had had several children. The 
children by the wife were systematically neglected, while 
those of the female prisoner were well cared for. At the 
end of last month the house was visited by two police con- 
stables, who found the three children by the wife in such a 
wretched condition that they had them at once removed to 
the workhouse. They were then medically examined. It 
was found that one of them could not walk at all, and that 
another could not walk without being supported, and that 
they were covered with sores and vermin. Since being in 
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the workiouse they had much improved, and were able to 
walk like other children. The stipendiary said that the man 
and -woman had evidently been trying to kill the children by 
inches. He characterised their conduct as being grossly 
wicked, and sentenced them both to four months' imprison- 
ment." 

Although we are not going to speak here of infanticides, 
in the strictly legal sense of the term, they belong to the 
same order of ideas, and they are a social disease subject in 
part to the same treatment as the sacrifice of new-bom 
infants, under different circumstances, who perish through 
the negligence or the cruelty of their parents. In the case 
of infanticides, they either consist in simple exposure, or in 
the killing of bastard and concealed children ; sometimes 
they arise from want, at others through revenge, and 
frequently from both circumstances combined in the mother. 
It is easy to conceive the situation of a poor girl, perhaps a 
domestic servant or a factory hand, who, yielding to the voice 
of flattery and temptations of love, gives birth to an infant 
at a time when she cannot, without losing her place, make 
known her confinement, and would be unable to support her 
child out of a salary which barely suffices to supply her own 
wants. When one of these unhappy creatures falls under 
the fascinations of a conscientious man who holds out to her 
a protecting hand, her fate is less hard, and the fruit of her 
frailty (as morality calls it) may be saved. But they are 
not many who steer their barques under such favourable 
auspices ; and this is precisely what renders the conduct of 
a woman, more lascivious than prudent, fatal, and justifies 
its being condemned as immoral. 

Be that as it may, the remedy for all cases of infantile 
sacrifice is, in our opinion, the same. Without prejudice to 
the penalty that every individual responsible for one of these 
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acts ought to suffer, and which ia certainly inadequate, 
regard being had to the facility of concealing them, it would 
be necessary considerably to expand the means of maintaining 
at the expense of public, official, or private charity, all those 
children whose parents imperfectly discharge such duty. 
Foundling and orphan asylums, greatly increased in number 
and under efficient management, would rescue very many 
children from death, and not a few mothers who now are in- 
capable of surviving their dishonour. We are full well 
aware of the objections to which this plan is liable, and we 
allow the force of the arguments against it founded on the 
expenditure required to develop it adequately. Once recog- 
nised that there is no other effective remedy, the task of 
applying it (we will not say absolutely,, since it already exists 
but not to the necessary extent) would become a matter 
of constant reflection and experiment, which some day may 
be found crowned with the most perfect success. Malthus 
and Darwin, whose laws harmonise and constitute the 
sequence one of the other, will say, the former : " If you save 
the children that now perish, you will destroy others who 
now live, since population is proportioned to production, and 
it cannot be larger than the latter allows on a given day." 
And the latter : " It is impossible that all the creatures 
who are born should live, since nature has created the germs 
in too great abundance ; consequently the most robust will 
triumph in the struggle, and it is better that the law should 
fulfil itself in order that the race may improve by allowing 
the weaker to perisL" But though these laws be true, they 
admit of limitations consistent with our plan. Let it be re- 
membered, in the first place, that we do not exactly propose 
the saving of all children who perish, but to find a remedy, 
as far as possible, for the neglect or criminality of the 
parents ; to assist, in fact, their defective philoprogenitive- 

o 
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ness until the inarch of education and morality fortify it. 
Let it be observed, in the next place, that the wealthy now 
waste means, which in the form of contributions would sup- 
port in foundling hospitals many of those children who now 
perish. And, finally, violence and desertion probably destroy 
many strong infants, compared with others who probably 
would not live were it not for the extreme care of their 
opulent parents. It would be in vain to expect from mere 
punishment what it has not yet succeeded in accomplishing. 
Nor can it be expected that the anguish of an imprudent 
mother would deter her much more than the chances of 
lucky escapes would encourage her. The lives of numerous 
human beings are at stake ; and besides, is it not precisely 
the infelicity of the mother and of her clandestine offspring 
which constitute the immorality of her conception ? Let it 
be attempted to explain it otherwise, and people will do 
nothing more than declaim, revolve in a vicious circle, or 
employ words without meaning. For ages past we have 
been following in morals the empirical medical system of 
the cautery and amputation, without producing cures pro- 
portioned to the waste of well-being it costs. Is it not 
high time to try the physiological system, based on the 
exercise or restoration of all the natural functions by 
emollient applications, on the preponderance of good over evil 
through the direct removal of all ailments, without substi- 
tuting others for them in the shape of pretended remedies ? 

(c) Parents are bound to consider the health of their 
children, and to procure medical attendance for them in case 
of illness. Pui-suant to Act 30 & 31 Vict. c. 84, they must 
now also present them to be vaccinated within three months 
of being born, unless it be proved by the certificate of a 
medical man that they are not in a fit state to undergo the 
operation. They are moreover obliged to present the vac- 
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cinated child in order that the lymph may be taken from 
it to serve for other vaccinations. The non-observance of 
these two last-named duties is punished by fine to the 
extent of 20s. There are, however, very many who resist 
vaccination, and in spite of the opinion of the scientific 
world in favour of it, it must be allowed that that repug- 
nance is not capricious. It is a fact that not a few children 
die in consequence of vaccination ; and, amongst others, we 
remember a case in which the vaccinator was fined, not 
because he had improperly performed the operation from 
which the child died, but because he had no licence for 
doing it. Another notable fact is that, according to statistics 
of deaths from small-pox, the number amongst them of those 
who had been vaccinated is about forty per cent., which 
does not speak so much in favour of vaccination as has been 
believed. And there are medical men who pretend to euro 
small-pox, the same as any other analogous disease, by 
direct anti-phlogistic methods ; and some also think it 
might be prevented by the ordinary hygienic means of 
cleanliness, moderation and disinfectants. We confine our- 
selves to stating these facts, without venturing to give an 
opinion on a subject which is beyond our competency. 

2. — Education (a) There is no positive law in England 
expressly imposing on parents any obligation in this respect, 
save the Acts on compulsory primary education, the first of 
which was enacted in 1870. Pursuant to these Acts, all 
children between seven and ten years of age must receive 
primary instruction, either in schools selected by their parents 
or guardians, or in public secular schools then established, 
and the expense of which is defrayed out of certain rates 
paid for the purpose. But this duty of the parents, as well 
as the previous one of vaccination, has been imposed in 
favour of society rather than directly for the benefit of the 

o 2 
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children, although the latter derive an immediate benefit 
from it. Society is indeed interested in the non-propagation 
of small-pox, aa well as in diminishing as rapidly as possible 
the other epidemic of ignorance, the source of all crime and 
misery. In Scotland and Ireland, by statutes or otherwise, 
primary education is better attended to, and more widely 
spread than in England ; but some critics doubt whether in 
the sister isle the eflFects have corresponded to the desires 
and hopes entertained thereon. That some benefit is derived 
from the first rudiments leaves no room for doubt ; but to 
what extent, is a complicated question which we are not 
bound to discuss. 

(b) When the consorts do not profess the same religion 
and have not agreed on the one in which their children 
should be brought up, the will of the father prevails, in 
virtue of his ordinary power over them. After his death 
he would be unable to exercise any direct control by will, 
but only indirectly by appointing a guardian who may 
profess his religion. Yet whenever a child, from any cause, 
has already received certain religious notions to which he 
may show attachment (as wUl always happen), the court 
would not allow of any attempt being made to induce him 
to change his creed. And if a mother should succeed in 
changing the belief her children originally held, neither will 
the court permit that any effort should be made to force it 
to return to his or her first faith. The custom of some 
countries is that the mother should educate the girls and the 
father the boys in their respective religions. It would be 
best, were it practicable, that neither of them, in their 
tender age, should receive more than the most general 
notions, leaving it to their choice to select a religion, should 
they so desire, when they arrive at an age to be capable of 
doing so for themselves. 
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IV. — Prerogatives of Parents and Ohildrm. The control 
of parents over their children, in the manner before ex- 
plained, is continued to their sixteenth year ; but for all 
that, children cannot be considered as emancipated and sui 
juris, so that they may conduct themselves ia all respects as 
indej»endent adults ; such liberty is not obtaiaed till they 
reach the age of twenty-one. 

(a) At all times parents and children possess, the same as 
husband and wife, the right to defend themselves reciprocally 
against the assaults of others, and to maku use of any offen- 
sive means whatever, in proportion to the necessity, to the 
extent of killihg the aggressor. 

(b) Parents may benefit by the labour of their young 
cbUdren ; but to prevent their debility being abused, the 
statute law has specified the age at which they are permitted 
to employ them, and the number of hotirs daily they can be 
made to work. We do not consider it humane that children 
under ten years of age should be forced to work, nor for 
more than four tours daily; but the present law is much 
more indulgent, though some reforms have been made, and 
there is an inclination to make others in the direction of 
alleviating the lot of these beings, whose health and strength 
will unfavourably affect the rising generation. 

The father and mother take possession of property belong- 
ing to their children in the shape of gifts or inheritances, 
and the administration of which pertains to the father or the 
mother, according to the origin of the property or the 
survival of one or the other. But they do so as guardians, 
being responsible to the children when they attain their 
majority ; and they cannot charge anything to their account 
by reason of the personal trouble they have taken. 

(c) "As to contracts by infants. Young men and women 
under age are only liable upon contracts and purchases made 
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by them for things necessary to their condition in life, and 
this -whether they have parents or not. Their father or 
widowed mother are not liable, except on bargains to which 
they themselves are parties, and cannot be sued upon the 
contracts of their children. The children, however, are 
often agents so as to bind their parents, and a small amount 
of participation by the latter will often involve them in 
legal liability."— (Mr. Smith). 

" Previously to the recent Act, the principle which regu- 
lated contracts by infants was, that whatever was for the 
benefit of the infant was only voidable on his attaining his 
full age, and not necessarily void, and he might ratify such 
contracts after he was of full age. By the Infants' Relief 
Act, 1874 (37 <fe 38 Vict, c 62), important alterations have 
been made in the law as affecting contracts by infants and 
the ratifications of such contracts, so that now all contracts 
by infants for the repayment of money lent, or to be lent, or 
for goods (except necessaries) are to be absolutely void. No 
action shall be brought whereby to charge any person upon 
any promise made after full age, to pay any debt contracted 
during infancy, or upon any ratification made after full age 
of any promise or contract made during infancy, whether 
there shall or shall not be any new consideration for such 
promise or ratification after full age. Persons of age who 
contract with infants are bound though the infant is not." 
— (Every Man's Own Lawyer.) This latter principle, which, 
as wo saw, also rules with respect to the married woman, 
save in certain cases, appears to us as unjust in this instance 
as it did in the other. We are of opinion that neither party 
ought to be bound when one of them is deficient in the 
power to bind himself, which is in accordance with the 
•general principle that obligations should be reciprocal. 
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CHAPTER XI. 

OF DIVORCE IN GENERAL. 

1. — Its principles. Although a conjugal union rests upon 
tender affections and is in the interest of the parties who 
contract it, it is easy to conceive that two separate wills 
cannot always agree to work together, and that although 
their divergences may often be but of little moment, they 
may sometimes reach such a pitch as to make a continuation 
of a life in common simply impossible. Hence the perma- 
nent separation of man and wife, now under one name, now 
under another, at one time with absolute, at another with 
relative effects, now at the will of one party, now at the will 
of both, and finally with a determinate cause or without it, 
has existed at all ages. Even more : divorce, properly so- 
called, or the dissolution of the conjugal tie and consequent 
power on the part of the spouses to contract fresh unions, is 
coetaneous with marriage itself; history testifies to its 
existence, and a knowledge of human nature would do so 
just as well without such record. Although the books of 
the people of Israel are more ancient than the chronicles of 
Greek and Eoman heathenism, we postpone an examination 
of the doctrine of the former on account of the connection 
existing between them and the Gospel and Christian uses, 
which still affect this branch of civil law among civilised 
nations. 

Divorce was known to the Greeks. In Athens it was 
very easy for the husband, but difficult to the wife ; and 
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even the terms used for it were different : the man dismissed 
his wife ; the wife left her husband. We transcribed in a 
previous chapter a fragment of Lord Mackenzie's Studies in 
Bomam Law upon the subject of divorce among the Homaas ; 
but having there done so for a purpose distinct from that 
we have now in view, we did not quote it in its entirety ; it 
being now suitable to our object, we reproduce it uncurtailed : 
"Divorce existed in all ages at Rome. In the earliest 
times it was probably little used j but it is difficult to accept 
as true the traditional story told by Aulus Gellius that 
Carvilius Ruga was the first who divorced his wife in the 
523rd year after the building of Rome. 

" Divorce in the Roman law was the dissolution of a 
lawful marriage in the lifetime of the spouses, by the will 
of both or of one of them. In this matter the Romans 
proceeded on the notion that, as marriage was a free union 
founded on mutual consent, it might be terminated at any 
time by either of the parties. Even the convenlio in mamvm, 
whatever effect it may have had in ancient times, did not in 
the age of Gaius limit the wife's freedom to seek divorce. 
Under the new law. no such impediment could exist, so that 
the declaration of divorce was equally competent to both 
spouses ; and originally the liberty was only restrained by 
sentiments of morality and by public opinion without any 
legal prohibitions. 

" During a long period divorce was not abused by the 
Romans, but at the close of the republic and the commence- 
ment of the empire, when the corruption of manners at 
Rome became general, divorce prevailed to a frightful ex- 
tent. Marriage was thoughtlessly entered upon and dis- 
solved at pleasure. Sylla, Osesar, Pompey, Cicero and 
Anthony put away their wives, and Augustus and his suc- 
cessor did not scruple to follow their example. At the 
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same period divorces on the woman's part were extremely 
common. Seneca notices this laxity of manners, and Juvenal 
(6 Sat. 20), gives a remarkable instance of a Roman matron 
who is said to have gone the round of eight husbands in five 
years. 

" To check this deplorable corruption, laws were passed 
inflicting severe penalties on those whose bad conduct led to 
divorce ; and there are imperial constitutions pointing out 
what should be deemed jiist causes of divorce. These penal- 
ties are directed, not only against the spouse whose miscon-' 
duct furnished a just occasion for divorce, or who spontaneously 
repudiated without just cause, but also against both spouses, 
when, without suflScient lawful motives, they dissolved their 
union by common accord, bona gratia. Yet, notwithstand- 
ing these penal enactments, divorce was in all cases left 
entirely to the free will of the spouses. 

" A.moDg the Eomans, divorce did not require the sentence 
of a judge, and no judicial proceedings were necessary. It 
was considered a private act, though some distinct notice or 
declaration of intention was usual. At one period it was 
the practice for one of the spouses to intimate the divorce to 
the other in an epistolary form, by means of a freedman, in 
presence of seven witnesses, all Roman citizens above the 
age of puberty; and this was no doubt intended to preserve 
clear evidence of a transaction which was attended with such 
important eflfects on the civil rights of the parties concerned. " 
It is customary to use indiflferently the words " divorce " 
and " repudiation ; " but, strictly speaking, the Eomans 
called " divorce " the dissolution of marriage by mutual con- 
sent, and " repudiation " that which proceeded from the 
will of one of the spouses. 

Even, those nations which admit polygamy (and for which 
consequently divorce is less necessary) have possessed and 
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do possess the institution. Among the Hebrews the law 
upon the subject is Deut. xxiv. 1 to i, which says : " When 
a man hath taken a wife, and married her, and it come to 
pass that she find no favour in his eyes, because he hath 
found some uncleanness in her : then let him write her a 
bill of divorcement, and give it into her hand, and send her 
out of his house. And when she is departed out of his 
house, she may go and be another man's wife ; and if the 
latter husband hate her, and write her a bill of divorcement, 
and givoth it in her hand, and sendeth her out of his house ; 
or if the latter husband die, which took her to be his wife ; 
her former husband, which sent her away, may not take her 
again to be his wife, after that she is defiled ; for that is 
abomination before the Lord." 

Some are of opinion that in the word uncleanness is not 
comprehended adultery, because this was punished by death. 
But that reason is not a conclusive one ; for, as we gather 
from the text, the act of repudiation alluded to was per- 
formed privately, at the will of the husband, and without 
the necessity of proofs : this could not be the case in the 
punishment of adultery, which, although not preceded by a 
regular trial, such as we are accustomed to at the present 
day, was not certainly imposed withovit some sort of 
evidence. It is possible, therefore, that there may have 
been adultery and repudiation without any condemnation for 
the crime. 

2. It was to this text of Deuteronomy that Jesus alluded 
in St. Matthew, chapters v. and xix. In the first we 
read (v. 31 and 32) : " It hath been said, Whosoever shall 
put away his wife, let him give her a writing of divorcement : 
but I say unto you. That whosoever shall put away his wife, 
saving for the cause of foi-nication, causeth her to commit 
adultery." And in the second (v. 3 to 12) : " The Pharisees 
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also came unto him, tempting him, and saying unto him. 
Is it lawful for a man to put away his wife for every 
cause t And he answered, and said unto them, Have ye 
not read, that he which made them at the beginning made 
them male and female, and said. For this cause shall a 
man leave father and mother, and shall cleave to his wife : 
and they twain shall be one flesh ? Wherefore they are no 
more twain, but one flesh. What therefore God hath 
joined together, let not man put asunder. They say unto 
him, "Why did Moses then command to give a writing of 
divorcement, and to put her away 1 He saith unto them, 
Moses because of the hardness of your hearts sufiered you 
to put away your wives : but from the beginning it was not 
80. And I say unto you, Whosoever shall put away his 
wife, except it be for fornication, and shall marry another, 
committeth adultery : and whoso mai'rieth her which is put 
away doth commit adultery. His disciples say unto him, If 
the case of the man be so with his wife, it is not good to many. 
But he said unto them. All men cannot receive this saying, 
save they to whom it is given. For there are some eunuchs, 
which were so bom from their mother's womb : and there 
are some eunuchs, which were made eunuchs of men ; and 
there be eunuchs, which have made themselves eunuchs 
for the kingdom of heaven's sake. He that is able to receive 
it, let him receive it." 

The influence of these biblical texts has been so great in 
the matrimonial legislation of Christian peoples, that it 
becomes necessary to examine them with a certain attention 
in order properly to take in their sense and range. The 
text of Deuteronomy awakens many questions j but the only 
ones that have any importance for us here are two, viz., the 
causes which authorised divorce and the mode of effecting 
it. That there were controversies upon the first is shown 
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by the very question addressed to Jesus by the Pharisees, 
which was deemed a tempting ooe. lu one place the text 
speaks of " uncleaauess " in the wife, and in another of 
" hatred " on the part of the husband, and both expressions 
admit of considerable latitude. But Jesas solved the ques- 
tion in an absolute though unexpected way, restoring the 
original law, according to which the man and the womaDj 
united by God in marriage, were made one flesh, and none 
should put them asunder. It was useless from that time 
forth to inquire whether the wife could be repudiated for 
any cause whatever, inasmuch as it could never occur at all. 
The second question appears a simpler one, and there is no 
doubt but that the bill or writing of divorce was given by 
the husband privately, that is to say, without the interven- 
tion of the authorities, and consequently without trial — 
the same, in fact, as among the Romans. 

However this may be, the Mosaic law was reformed ; but 
here we are met by fresh difficulties. The tenour of the 
reform would be somewhat doubtful, since it is conflicting, 
had we nothing to guide us but the text of Matthew. But 
the obscurity is increased by the analogous texts of Mark 
and Luke. The former differs from them both, as well in 
the inquiry as in the last reply. " The Pharisees,'' accord- 
ing to Mark (chap. x. 2), " came to him, and asked him, Is 
it lawful for a man to put away his wife ? tempting him ;'' 
to which he gave the reply already known as to the conver- 
sion of the man and wife into one flesh. But the question 
being afterwards repeated by his disciples, Jesus answered 
{ih. 1 1, 12) : " And he saith unto them. Whosoever shall 
put away his wife, and marry another, committeth adultery 
against her. And if a woman shall put away her husband 
and be married to another, she committeth adultery." Now, 
in Luke (chap. xvi. 18), it does not appear that any question 
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whatsoever was propoimded, but that in the course of a 
miscellaneous sermon, Jesus says, " Whosoever putteth away 
his wife, and marrieth another, committeth adultery : and 
whosoever mari-ieth her that is put away from her husband 
committeth adultery." 

Setting aside other secondary questions which need not 
here delay ua, it strikes us; — 1, That, according to Mark, 
the inquiry addressed to the Master was, " Is it lawful for a 
man to put away his wife ? " and not " Is it lawful " to do 
so " for every cause ? " 2. That, according to the same 
Evangelist, the reply included the woman who put away 
her husband, which would indicate that she possessed the 
same right, about which Deuteronomy is silent. 3. That, 
according to Luke, no question preceded the dictum either 
on the part of the Pharisees or the disciples. But the 
gravest point of all, and in which the two texts — setting 
aside that of Matthew — agree is, that the prohibitory rule 
of divorce is absolute, without the exception which Matthew 
draws for the case of adultery. Hence important contro- 
versies and the different conclusions that have been drawn, 
not only since the Eeformation or Western schism, but 
since the early ages of Christianity. But how are we to 
explain this grave difference between the evangelic texts ? 
Upon two suppositions only, according to our mode of 
thinking : — 1. An intentional and fraudulent alteration in 
the early times, either in the two texts of Matthew, by way 
of addition, or in those of Mark and Luke, by the suppres- 
sion of the clause excepting from the prohibition of divorce 
the case of adultery. 2. The suppression by the Evan- 
gelists subsequent to Matthew of a clause which they might 
have deemed somewhat foreign to the Christian spirit. 

It is certain that Mark wrote after Matthew, and, as has 
been stated, what Peter dictated to him. It is likewise 
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certain that Luke ■wrote after both, and, as it would appear, 
keeping both of them in view. It is very possible that the < 
second (Mark) was not sufficiently acquainted with the work 
of the first (Matthew), or that, writing from hearsay, he has 
inadvertently fallen into important omissions. In such case 
it would be for Luke, who had to choose between two contra- 
dictory accounts, to decide for the one which seemed most 
conformable to truth. If this were so, his judgment appears 
to us to have been sound. The texts of Matthew, in the 
part we are now analysing, are in contradiction with the 
first portion serving by way of premise. After Jesus had 
said that marriage converts the two spouses into one flesh, 
and that "those whom God had joined together no man 
should put asunder : " — after adducing the original law 
with the design of restoring it in all its rigorous purity, it 
is not likely that he would introduce any exception. It is, 
then, to be imagined that Matthew's work was altered before 
or after (perhaps after) those of Mark and Luke were 
written. And there is no reason to be surprised that they 
were not likewise altered in the same sense and at the fame 
time, if we consider that the three did not form, so to speak, 
one body until after they were adopted as authentic by the 
Council of Nice, four centuries later. 

There may have been many other alterations in the 
chronicle of Christianity, which, added to the inevitable 
errors in the translations and manuscript copies, render the 
various documents of which it consists, not only in contra- 
diction with each othei-, but likewise each of them sepa. 
rately obscure, incongruous, and even occasionally bizarre. 
The doctrine of Jesus must have suffered much from these 
causes, both in purity and uniformity, and even in its har- 
mony with reason, proper to that splendid intellect, the 
record of which is but ill preserved in the histories banded 
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down to us. There is no cause, therefore, for surprise that a 
hand, whose intentions it is useless to investigate, should 
have retouched the text in Matthew in the two passages 
which authorise divorce on account of adultery. Our own 
opinion is that Jesus prohibited divorce unconditionally and 
absolutely. 

3. But what is the necessary connection between that 
Christian maxim and the civil law of a State ? In the very 
first place, we must fix the character of the doctrine 
preached by the Founder. The Mosaic law had three 
characteristics : moral, theologic, and civil or social. Its 
prescriptions upon marriage and divorce combined probably 
the three, but at least the first and the last. It was a 
moral law as it was a civil law. Jesus was not the legis- 
lator of the Hebrews ; oij the contrary, he jwotested against 
every attempt to give him temporal power. " My kingdom 

is not of this world." " Who hath made me 

judge among you ? " " Render unto Csesar 

the things which are Caesar's, and unto God the things which 

are God's " were principles which admit of 

no controversy, and which reduced his mission — sufficient 
otherwise for his object — to the preaching of theology and 
morality. Under this sole aspect he considered the law 
when he spoke of it ; and having said little or nothing con- 
cerning theology, saying with relation to worship, his 
maxims were purely moral ones, and addressed to indi- 
viduals, not to lawgivers. Otherwise, there would be a 
necessity to change completely the civil and criminal legisla- 
tions of Christian societies, or to admit that their legislators 
have despised very many, if not all, the preoe2)ta of Chris- 
tianity. 

The following are some of them, taken from St. Matthew : 
and be it remarked, that the first touching divorce is mixed up 
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with those which head the series : — (chap. v. 27 to 30) "Ye 
have heard that it was said by them of old time, Thou shalt 
not commit adultery : but I say unto you, That whosoever 
looketh on a woman to lust after her hath committed adul- 
tery with her already in his heart. And if thy right eye 
oflFend thee, pluck it out, and cast it from thee : for it is 
profitable for thee that one of thy members should perish, 
and not that thy whole body should be cast into hell. And 
if thy right hand offend thee, cut it off, and cast it from thee : 
for it is profitable for thee that one of thy members should 
perish, and not that thy whole body should be cast into hell." 
(33 to 44) " Again, ye have heard that it hath been said ly 
them of old time, Thou shalt not forswear thyself, but shalt 
perform unto the Lord thine oaths : but I say unto you. 
Swear not at all But let your communi- 
cation be Tea, yea; Nay, nay; for whatsoever is more than 
these cometh of evil. Ye have heard that it hath been said. 
An eye for an eye, and a tooth for a tooth : but I say unto 
you, That ye resist not evil : but whosoever shall smite thee 
on thy right cheek, turn to him the other also. And if any 
man will sue thee at the law, and take away thy coat, let him 
have thy cloak also. And whosoever shall compel thee to go 
a mile, go with him twain. Give to him that asketh thee, 
and from him that would borrow of thee turn not thou away. 
Ye have heai'd that it hath been said. Thou shalt love thy 
neighbour and hate thine enemy. But I say unto you, Love 
your enemies, bless them that curse you, do good to them 
that hate you, and pray for them which despitefuUy use you 

and persecute you (48) Ee ye 

therefore perfect, even as your Father which is in heaven 
is perfect." (chap. vi. 5, 6) " And when thou prayest, 
thou shalt not be as the hypocrites are : for they love to 
pray standins; in the synagogues and in the corners of the 
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streets, that they may be seen of men. Verily I say unto 
you, They have their reward. But thou, -when thou prayest, 
enter into thy closet, and when thou hast shut thy door, pray 
to thy Father which is in secret : and thy Father which 
seeth in secret shall reward thee openly." (19 to 21) " Lay 
not up for yourselves treasures upon earth, where moth and 
rust doth corrupt, and where thieves break through and 
steal : but lay up for yourselves treasures in heaven, where 
neither moth nor rust doth corrupt, and where thieves do 
not break through nor steal : for where your treasure is, 
there will your heart be also." (24 to 26) . . . . "Ye 
cannot serve God and mammon. Therefore I say unto you. 
Take no thought for your life, what ye shall eat, or what ye 
shall drink ; nor yet for your body, what ye shall put on. 
Is not the Hfe more than meat, and the body than raiment 1 
Behold the fowls of the air : for they sow not, neither do 
they reap, nor gather into bams ; yet your heavenly Father 
feedeth them. Are ye not much better than they ? " (34) 
'^' Take therefore no thought for the morrow ; for the morrow 
shall take thought for the things of itself. Sufficient unto 
the day is the evil thereof." (chap. vii. 1, 2) " Judge not, 
that ye be not judged. For with what judgment ye judge, 
ye shall be judged ; and with what measure ye mete, it shall 
be measured to you again." (7) " Ask, and it shall be 
given you ; seek, and ye shall find ; knock, and it shall be 
opened unto you.'' (chap. x. 9, 10) " Provide neither gold, 
nor silver, nor brass in your purses, nor scrip for your 
journey, neither two coats, neither shoes, nor yet staves : for 
the workman is worthy of his meat." (chap, xviii 3, 4) 
" Yerily I say unto you. Except ye be converted, and become 
as little children, ye shall not enter into the kingdom of 
heaven. Whosoever therefore shall humble himself as this 
little child, the same is greatest in the kingdom of heaven." 

p 
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Many pages might be filled with analogous passages, and 
if they formed the rule for tHe guidance of legislators, the 
latter might begin by renouncing their charge, and from 
" being the greatest make themselves as the least." But if 
they did not so renounce it, they would have to suppress all 
accusations and all punishments; all judgments and even 
the tribunals where they are delivered ; all temples, endow- 
ments, industry and providence. They would have to 
prohibit the aceumulations of capital. They would have to 
authorise a general system of heedlessness and mendicity. 
They would have to suppress every form of oath in assevera- 
tions, and, what is better than all the foregoing, they could 
never authorise war or legalise defence. We are fully aware 
that all these precepts have been interpreted in a certain 
way, in order to make them harmonise with what is deemed 
fit and proper. But we cannot accept conventional inter- 
pretations, nor indeed are they necessary, at least to save 
legislative authority and retain all its liberty of action. 
Apart from the hyperbole manifest in certain of the fore- 
going maxims, the spirit of which, rather than the letter, 
gives its true sense, it is indubitable that Jesus spoke as a 
professor of morals, who recommends virtue as he conceives 
it, and ventures so far as to propose as a model of human 
conduct absolute perfection, which, as every one knows too 
well , is simply unattainable by man. Let him who believes 
himself to be strong follow these maxims, notwithstanding 
that the Jaw authorises him to act difierently : let him who 
is not, make use of the rights established by law. This is 
especially exact in the matter which has led us to this 
discussion. Jesus said, on closing his second dissertation 
upon divorce according to St. Matthew, and in reply to his 
disciples who considered the prohibition of divorce severe : 
" All men cannot receive this saying : he that is able to 
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receive it, he vrho feels himself a ' eunuch before God,' let 
him receive it." It was not possible to lay down with 
gi-eater clearness the principle we maintain. The obser- 
vance of the rigorous precepts of Christianity is purely 
voluntary. A breach of them only belongs to " religious 
sanction." The secular legislator is not empowered to force 
men's wills by interposing his sanction, which Jesus did 
not require of him. Let him therefore authorise divorce, if 
he deem it advisable to do so, and leave the Christians at 
liberty to avail themselves or not of the right thus laid 
down. 

Some may think that it is idle to enter upon these discus- 
sions. Strong in their religious indifference, they forget that 
there are many true or false believers, armed with the Bible 
which, like a powerful battering ram, they oppose to eveiy 
civil law that ignores the maxims, well or ill understood, of 
the Sacred Writings. It must be a hard task for those who 
only see in them the word — the genius if one will — of men 
eminent in their day, but after all only men, with all the 
weakness and ignorance of humanity — hard, we repeat, must 
be their task to waste time and brains in. defending the 
independence of civil power. Still, it is necessary to do so ; 
for otherwise the writer would find himself in the position 
of a general, who having, out of contempt, left some of the 
enemy's force behind him, carelessly pushes on, to find him- 
self, too late, if not actually beaten, yet so separated from 
his base of operations as to be compelled to capitulate. 
That the adversary exists is undoubted j that he is now 
much less formidable than he used to be is likewise certain. 
But until he actually disappears or hauls down his colours, 
there is no choice left but to stand up and wrestle with him. 

Tor the rest, the adversary is not the Christian Bible, a 
collection of writings perfectly imiQcent in themselves, which 

p 2 
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supplied a necessity of their respective and separate epochs. 
It is the pretension of those who live on it and of their 
myrmidons to harmonise with the ideas and institutions of 
our modem times the conceptions they have gathered from 
these ancient volumes. It is the attempt to bring down 
science, the only universal tinith, to the level of the scientific 
notions flourishing thousands of years ago, and gathered in 
certain places by certain men. And under this head 
Christianity has vastly increased its difficulties by incor- 
porating, without any necessity, among its tenets, the science 
of Moses and of Esdras, whilst it woiild have been so easy to 
simplify the creed, in fact reduced by Jesus to certain moral 
and economic maxims. Had it confined itself to these, it 
might have defended its theories for a much longer period of 
time, as sociology begins only now to claim a place among 
the sciences. It would not then have seen (as it has since 
the fifteenth century) its biblical notions, touching the 
motions of the stars and the form of the earth, confounded 
by cosmography ; nor would it have beheld, later on, the 
annihilation, one by one, of the chapters of its cosmogony — 
incompatible with the geology of the present day — or the 
destruction of its physics, its biology and its ethnology by 
those essentially modern sciences. 

With a view to save the useless and heavy treasure which 
it bore, it saw itself under the necessity, first, of indignantly , 
rejecting the scientific notion, then of haggling with it ; 
and when both courses had been tried in vain, of abandoning, 
like Turkey in Europe, what it could no longer hold, 
endeavouring, however, to retain a good portion of its 
ancient conquests. These defeats, which have opened an 
immense horizon to independent minds, have alarmed a few 
of those who were under engagement to defend the venerable 
fortresses wherein they are intrenched ; and hence those 
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daily -writings, supreme efiforts of conciliation between 
science and a revealed religion, which, in order to Lavmonise 
the two, sacrifice theology and science alike : just as the 
historical romance, by disfiguring history to obtain more 
interest for the narrative, produces a hybrid entity which 
is neither reality nor pure fiction. 

Notwithstanding, both Europe and America already know 
what course to take, at least as regards physical and 
biological science ; and the struggle is being transferred to 
the field of sociology, a matter of pure confusion until some 
time back, and wherein science will most probably have to 
sustain a much longer conflict. But former triumphs will 
encourage it, if they have not already secured it fresh ones. 
What is needed to attain such a result is valour, moderation 
and perseverance. Kespect for sincere beliefs, but boldness 
in convejriQg light to minds in darkneps. Temperance even 
towards self-interested hypocrisy, but intrepidity to confound 
it, and iu case of need to unmask it. The situation is 
favourable ; and logic alone, without the necessity of fresh 
discoveries, is already a weapon to resist which there is no 
cuirass sufficiently powerful. The physiology of the nervous 
system, anthropology, psychology, nomology, deontology, 
plutology, and all the mentological and sociological branches 
founded on an intimate knowledge of sensibility, only re- 
quire to have their ascertained facts clearly explained, and 
all their consequences deduced, to show how much they dififer 
from the evangelic notions on similar subjects. And not 
only will these prove to be opposed to theoretical science, but 
to the ideas and principles already admitted in the practice of 
modem civilised societies and governments. 

One of those principles, and a most fruitful one if it be 
followed up through all its ramifications, is that of liberty 
of religious belief. Because, in a country where every 
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person or association of persons may profess the religion that 
seemeth to them best, where, as regards the government, all 
beliefs are alike respected, from that moment, by the inexor- 
able reasoning of logic, official religion has disappeared, 
although an Estdblish/ment may be retained, ■which has ceased 
to have any raison d'etre, and is only kept up for a time by 
virtue of its traditions. Thus may we behold an ancient 
and decayed oak, for a long time still lifting its head on high, 
resting on its roots and maintained by its withered fibres, 
until the woodsman's axe comes to deliver it from the fear- 
ful crash with which it is threatened by the freshening south- 
western gale. Whether the official Church be suppressed 
or not, it is already wanting in authority to impose its beliefs, 
and therefore its Bible, upon those who dissent from its 
doctrines. Whatever the number of such dissentients, they 
have a perfect right to repel all violence having such an 
origin, and when their numbers are great, as is the case in 
the United Kingdom, the greater becomes the necessity of 
securing their willing obedience to the law, neutralising 
it by its religious impartiality, by its purely scientific 
character, and, in a word, by its general utility. 

4. That which we have above written is not a mere 
digression, having more or less excuse for its introduction. 
It forms a necessary antecedent to our subsequent remarks 
upon divorce, which we have hitherto treated and shall 
continue to treat as if it did not exist in the United 
Kingdom. For there are persons who'pray for its abolition, 
as they pray for the re-establishment of a legal penalty for 
adultery j and, moreover, the law upon divorce, both in 
England and Scotland, restricts it far too much. Now, the 
arguments which we shall adduce in favour of the institution 
are no less applicable to the widening of the limits which 
it has received in this countiy, as it will be seen when the 
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subject is purposely taken into consideration. But before 
making an exposition of the law as it stands, we require 
still to make another preparatory excursion into the ages 
which preceded it, and those subsequent to the establish- 
ment of Christianity. 

So long as the new faith was not adopted by Constantino 
as the religion of the Empire, it is clear that the Koman 
gentility continued to practice divorce with the same 
latitude as before, and which has been already narrated. 
Christians were divided in opinion, as may well be con- 
ceived when we note the discrepancy between the evan- 
gelic texts; some defended and others combated divorce, 
even in the case of adultery. According to Tertulian and 
other writers of no less weight than he, adultery authorised 
the innocent spouse to separate and contract a new marriage 
(without the intervention of the authorities). A contrary 
opinion is atfcribvited to Origenes and to St. Augustine, but 
the former appears to have prevailed. The word adultery 
or fornication, in Matthew, received, both from the 
sovereigns and the Church, during many centuries, the 
very widest interpretation, if we can style interpretation 
the extending it to every serious crime or to any matter 
which was in opposition to the aim of marriage. After 
alluding to the evangelic texts in so far as they allow of 
divorce on account of adultery. Chambers' Uncycldpcedia 
(1874), under the article "Divorce," writes as follows : " By 
the civil law, as it existed for some centuries after 
Christianity, a greater laxity was allowed in regard to 
divorce. The Emperor Constantine was the first to 
prohibit dissolution of marriage by simple consent of the 
parties. This practice was again revived under the Em- 
perors Theodosius and Valentinian, and though those 
emperors subsequently rescinded this edict, yet the rule as 
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to the grounds on -which marriage might be dissolved con- 
tinued to fluctuate." 

Justinian established many causes of divorce, and among 
them even mutual consent ; but in 540 he suppressed several, 
and reduced them all to certain grave crimes. Gregory II. 
or III. in Can. 18, chap. 33, qusest. 7, resolved that the 
husband might take another wife, if his own, on account of 
any illness or infirmity, became unfitted for marriage. And 
the Compend-Synod in the year 756 (Can. 17) allowed a 
leper to separate from a sound wife,-that she might, if she 
chose to do so, receive another husband. Later on the 
doctrine gained ground which condemned divorce a vinculo, 
even for adultery ; and in the tenth century it prevailed 
entirely by the canonical and civil law. But the whole 
subject was never treated so formally and determinately as 
it became under the Council of Trent, session 24, year 
1562.- The character of a sacrament which the Church then 
gave to marriage, and which is still retained by the Roman 
Catholics, had not a little influence over this determination. 
The Greek Church always granted divorce for adultery and 
other causes, both before and after the Eastern schism in the 
ninth century. 

5. Although the Latin Church- established the indis- 
solubility of marriage, as we have seen, it conceded a 
judicial separation of the spouses (called the divorce a 
viensd et thoro) for adultery of the wife, cruel conduct on 
the part of the husband, heresy of either of them, or an 
attempt on the part of one to induce the other to commit a 
deadly sin. This is likewise the present discipline of the 
Romish Church. It was moreover always a principle of 
that Church that if of two infidels married, one should be 
converted to the faith and become perturbed in belief by 
the other, a complete divorce can be obtained j but if not so 
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perturbed, the parties must remain united that the con- 
verted spou?e may endeavour to convert the other. Lastly, 
a marriage, valid in form, but not consummated, might be 
dissolved by the religions profession of one of the spouses, 
even against the will of the other. 

II. — Observations and Exam/pies. 1. It is easy to observe 
that the subject now under discussion has been entirely 
directed and governed by religious ideas. After the Refor- 
mation, or the birth of Protestantism, all nations^— some 
from the very outset, others at a later period, where 
reformed Christianity prevails — have adopted divorce a 
vincvZo, whilst, with rare exceptions, produced by special 
circumstances, the Roman Catholic nations have maintained 
only bodily separation, or a divorce a mensd et thoro, as 
defined in the middle ages and definitely established by the 
Council of Trent. Those nations, or rather the Church 
they followed, based the proscription of divorce, properly so 
called (and which we shall hereinafter style divorce simply, 
in contradistinction to the other that we shall call separa- 
tion), upon two canonical principles : — 1. The evangelical 
texts interpreted in a certain way ; 2. The condition of a 
sacrament which they attributed to marriage. "Whether 
right or wrong in themselves, these fundamental principles 
were purely religious, and yet influenced a civil institution. 
We remarked in a previous chapter that the Church had, 
with the acquiescence of the secular governments, taken 
absolute possession of the subject, founding her claim upon 
the sacramental character of marriage, and as a natural 
consequence legislated upon the contract of marriage as well 
8JS upon the sacrament itself. 

It was not inconsistent that she should do so whilst the 
usurpation itself endured ; but after various European and 
American nations, including even Romanists, secularised 
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marriage, the grounds upon which the proscription of 
divorce was erected were entirely wanting, and yet the 
proscription flourishes ! Two causes may be said to main- 
tain this state of things : — 1. Clerical influence, as well 
exemplified in the cases of Italy, Spain, Portugal, and even 
iVance ; 2. Various arguments, devised, as we may say, 
ex post facto, by Christian pseudo-philosophers, to maintain 
the indissolubleness of marriage against the temporal argu- 
ments which condemned it. It may be taken almost for 
granted that if Christianity had not given occasion for 
proscribing divorce, no one would have invented arguments 
against it ; and there is a proof in the fact that only among 
Christian nations has it been prohibited. 

Before weighing those arguments we will reply to a 
politico-religious objection that may probably be raised, 
viz., " With reason or without, the religion of tlie country 
has refused divorce, and the civil law can but ill oppose the 
national religion." Rigorously speaking, only a theocratic 
government is under the absolute necessity of adjusting its 
acts to the religion with which it happens to be united. 
Any other government is rather independent of the 
dominant religion, although it may have prohibited the 
public worship of every other faith ; and those European 
governments which are most closely allied to Papal Rome, 
such as France and Spain, have ever been extremely jealous 
of their privileges, saving in matters yielded up to the 
Church by express or tacit concordats, one of which is 
marriage itself. But that which in our opinion does not 
admit of doubt is, that once the principle of religious liberty 
has been adop,ted, the government becomes, by that sole act, 
completely secularised; that the mere protection given to 
any special worship, out of political considerations, is unjust ; 
but above all, that such protection ought not to extend so 
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far as to be regulated by the maxims of the privileged 
religion in those civU matters which come into contact with 
them. The religious neuti-ality of the government is a 
necessary consequence of religious liberty among the 
governed. 

Be it likewise observed that in the conjtigal separation 
which has been substituted for divorce the evangelic precept 
has been by no means regarded. The subtle distinction 
between cohabitation and vinculo has no shadow of founda- 
tion there. If " what God has united man must not put 
asunder,'' why separate married people in perpetuity ? The 
prohibiting them from marrying again will prevent them at 
most from committing adultery ; and we say at most, because 
it is not even probable that they will fail to commit it, if not 
under the shelter of another marriage, without it, which is 
even worse. Not only therefore is the precept according to 
St. Mark in part infringed, but it is also impaired, as it is 
far easier to abstain from adultery while the spouses remain 
united, though remaining so with little inclination, than 
when separated from each other. Apart from this, a 
separation is pronounced .for causes which the evangelic 
precept, as laid down in St. Matthew, does not authorise. 
In order to justify those causes, we must have recourse to 
considerations of another kind, all summed up under the 
word "utility,'' whereby the point of departure is aban- 
doned, and to proceed logically it should go very much 
further. In fact, it is diflGicult to understand why separation 
is pronounced on account of cruelty (in its legal sense), and 
not for offences against honour or machinations against life, 
which, rigorously speaking, are not included therein. Why 
should it be a ground of separation to be perturbed in one's 
religious faith, and not to suffer with contagious disorders ? 
the inciting to the commission of a crime, and not the having 
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committed it, folio-wed by a sentence of imprisonment for 
life? 

2. In allowing separation for adultery, the opponents of 
divorce have availed themselves of the evangelic authorisa- 
tion ; but authorisation is not a motive. The ground they 
have had so to avail themselves of cannot be other than 
convenience, ■which has equally operated to admit the other 
causes already referred to. They are instigated, therefore, 
by considerations taken from human nature, from utility 
or, if you will, from justice — they proceed, in a -word, 
scientifically. Such considerations have induced them to 
abandon an intrenchment from which they would have been 
expelled by humanity en masse ; as would be the com- 
pulsory connection of man and wife under any circumstances, 
like two Siamese twins, though bound together, not by a fleshy 
membrane, but by the heaviest of chains. And in taking 
their stand on conjugal separation for certain causes, they 
give us an excellent base of operations, which we shall not 
abandon in the campaign we have here commenced. Their 
arguments are, then, not precisely directed against divorce, 
but against the dissolubility of marriage — against the 
liberty on the part of the separated spouses to contract 
fresh engagements. We make this distinction because, in 
reality, divorce comprises two operations : one, the separa- 
tion of the spouses ; the other, liberty to marry again : 
hence it arises that separation, called a divorce a mensd et 
thoro, is in fact a semi-divorce. 

What, then, is alleged against the dissolubility of marriage 
by its opponents, who are likewise ours? They cannot 
really and truly allege other than two reasons : — 1st, That the 
prohibition to contract a new marriage will induce the bearing 
with patience even the causes which authorise the separation ; 
2nd, That in order to attain a second union, if permitted. 
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and when tired of the first, the party interested will inten- 
tionally create such ground as lies in his or her power ; that is 
to say, the woman by committing adultery and the man by 
exercising cruelty. What says experience respecting the first 
objection 1 It says that the parties -will never abstain from 
separation, although they may not be able to marry again. It 
says that, if not by the way of marriage, then by reprobatory 
means, they will obtain what the law, in opposition to natiu-e, 
denies them. Let us turn to what M. Naquet says upon the 
subject in respect of his own country, Erance, in his book, 
Le Divorce (Paris, 1577). "If divorce be not claimed to-day, 
as it was claimed in 1792, and for a long time after its abo- 
lition, it must be attributed to the fact that, no longer having 
any hope of seeing it re-established, society has been regulated 
so as to do without it. Divorce is an heroic remedy which 
requires a certain valour in those who have recourse to it ; 
looseness of conduct does not require any. People have 
come to consider concubinage, -that is to say, clandestine 
unions, as more convenient than divorce, and it has been 
deemed useless to claim an institution of which no one cares 
an J' longer to make use. But at the same time as this social 
perversion prevented the making any movement of opinion 
in favour of divorce, the abolition of divorce favoured the 
social perversion. As the separated spouses are no longer 
able to maiTy again, society has easily admitted on their be- 
half the right to concubinage, of which ample use has been 
made ; and whilst a dense veil conceals from every eye the 
vice which devours us, the vice itself goes on increasing, 
under, the veil, all the more freely because it is concealed." 

The second objection presupposes that the parties are un- 
happy, and that in order to remedy their misfortune they 
would create causes of divorce ; but this would be quite un- 
necessary if the original unhappiness were considered a 
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suflBcient cause. We intend to avail ourselves later on, of this 
same observation, in order to prove that the limitation of the 
grounds of divorce — where the latter is established — may- 
be eluded with considerable facility at the cost of morality 
and domestic peace. The objection does not consequently lie 
against divorce itself so much as against the determination of 
certain causes thereof. It should be more concrete, and in 
fact becomes so when it is stated that frivolous motives would 
induce the invention of serious ones. But what are frivolous 
motives 1 And who is to judge whether they are so ? The 
inoral sanctions so effectually support the conjugal union, thait 
they are not set at defiance by a spouse until the union itself 
has become unbearable. And after all, no one but the 
unfortunate spouse can be a competent judge of tlie intensity 
or justice of the motives. We shall, by and by, have 
occasion to dwell at greater length upon both points, and in 
what we have stated we have already advanced certain pro- 
positions that were intended'for a later period. 

Forgetful of the position taken up by simple separation, 
the adversaries of divorce bring forward other objections, 
which do not, however, affect the abstract principle of the 
dissolubility of marriage. They say for instance : — 1st, That 
it demoralises, owing to the frequency of unions and dis- 
unions ; 2ndly, That the wife, more especially, is exposed to 
abandonment and misery ; 3rdly, That the children suffer 
in their affections and in their education through the dis- 
union of their parents. Now, the 1st of these points woidd 
assume that divorce is granted on many grounds, or at the 
good pleasure of the spouses ; but as we intend to treat this 
question later on, and in a very special way, we reserve for 
that occasion the replying directly to the objection. The 
2nd and 3rd are just as applicable to separation as to divorce 
itself ; nevertheless we have a word or two more to say to 
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each of them. We have already observed that the security 
of the wife against abandonment and misery is not so much 
dependent on the mere marriage union as on the stipulations 
that may have been made previously. As regards the 
children, presuming that there are any, and that their 
interests are in opposition to those of their parents, it might 
be a question if the latter were to be sacrificed to the former. 
But no such opposition exists : the affections and education 
of the children suffer more from conjugal differences than 
from the separation of the parents, and cases are not rare 
where those differences and separation originate precisely in 
the impossibility of the parents coming to an understanding 
upon the education and treatment of the offspring. 

3. When nature is opposed in her spontaneous course, 
she invariably opens other outlets, in virtue of the principle 
of the " conservation of force." Thus we have seen that in 
France looseness of morals has been substituted for divorce, 
an institution which M; Naquet considers as an eminently 
moralising one. But it was not possible for society to con- 
form to the deviated satisfaction of the amorous passion in 
the too common cases of unfortunate marriages and their 
consequent disunions. Man, who is ever inclined to deceive 
himself when necessity arises, saves his conscience by means 
of artifices which, by subserviency to some great preoccupa- 
tion, may atone in a certain measure for its fatal results. 
Hence it arises that, in the matter now under review, the 
canonical law has invented many causes of nullity of the 
marriage tie, and the powerful have made use of many 
stratagems to remarry, in those countries where religious 
notions have proscribed divorce. After the writer just 
above quoted has called attention to the fact that the canon 
law in France admits fourteen causes of nullity of marriage, 
he adds : " If civil marriage be unaccompanied by divorce, 
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it becomes a more oppressive law than religious marriage. 
This is so clearly the case, that a few years ago a husband, 
M. X., whose suit, defended by M. Jules Favre, made a 
great stir, having obtained a decree of separation against his 
wife, who refused all cohabitation, but being unable to in- 
duce the tribunals to annul his marriage, obtained such an- 
nulment from the Church upon religious grounds. He was 
thus enabled to marry again by religious rites, abroad, and 
thus to shelter his conscience from any remorse that might 
be aroused by the idea of his leading an irregular life. 
Still, though married in the eyes of the Church, he was not 
so in those of the civil law, which considered him as living 
in a state of concubinage.'' 

Of the various causes of separation, adopted by the 
canonical law in France, which is the same for all Roman 
Catholic countries, we may see that among the number is 
not reckoned " a refusal on the part of the wife to have any 
connection with her husband," unless it were put forward 
by M. Favre as an equivalent of cruelty on the part of the 
man. Even the limited causes of separation, consequently, 
admit of an extension by intex'pretations and arguments. 
A still wider field is oflfered by those of nullity, which, as a 
matter of cotirse, authorises the contracting a fresh union ; 
for not only are those causes numerous, but some of them 
are sufficiently elastic. Among the fourteen to which allu- 
sion has already been made, appear error about the person, 
which lends itself to subterfuges, and impotence, which gives 
rise to trickery. We call to mind a curious fact which, ac- 
cording to the chronicle of a South American city, occurred 
at the commencement of the century. A gentleman, then 
young, D. S. B., married a young lady who gave birth to a 
child. For reasons known to himself, he denied the 
paternity, taking his stand upon his impotence ; and not only 
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did he accuse his -wife of adultery, but pleaded for nullity of 
marriage for the personal reason above stated. How he 
proved his impotence we do not know ; but it is certain 
that the ecclesiastical tribunal pronounced the marriage 
null. Many years afterwards, D. S. B., being then of ad- 
vanced years, married a second time, and at the expiration 
of nine months his young wife presented him with nothing 
less than twins. Nor did this appear so miraculous, iaas- 
iQuch as in due course she bore him other children, all of 
which the putative father acknowledged as his own. 

In the capital city of the same country to which we have 
alluded J a young lady, S. E., of great repute for her literary 
abilities, married in or about the year 1840, and very 
shortly after prayed for annulment of the marriage on the 
ground of impossibility on her part to consummate it owing 
to some organic defect. The cause was reputed to be 
equivalent to impotence on the part of the husband, and the 
marriage was dissolved accordingly. A few years later this 
same lady married again, and this time there appeared to be 
no difficulty to the spouses living as such and enjoying such 
happiness as the marriage state can offer. It was then 
whispered about, that the fault in the first union did not 
arise from the wife, but from the husband. And, in fact, a 
Spanish law, applicable in the country, but which was 
generally only a reproduction of the canonical law, provides 
for such defect on the part of the man, arising as it does from 
too exuberant sexual development as compared with that of 
certain feminine organisations. This being the case, there 
is an actual organic incompatibility between certain couples, 
but not impotence, which is general and absolute incapacity 
for generation. 

It is surprising how certain persons can reconcile them- 
selves to their consciences. A king of England, who. might 

Q 



226 OF DIVORCE IN GENERAL. 

have established divorce, considered it an. abomination, and 
yet married six times, relieving himself of two -wives by 
pretended causes of nullity of marriage, and of two others 
by the scaffold ; the other two escaped — in one case by the 
natural death of the wife, and in the other because the 
Defender of the Faith found age creeping upon him. And 
in all this he was assisted by the courts ot justice, both civil 
and ecclesiastic. We are far removed from those times, it is 
true ; but that incomprehensible mixture of prejudice and 
cunning does not fail still to show itself in the subject we 
are now treating, as well as in others which in like manner 
are connected with religion. 

4. We have hitherto confined ourselves to acting in the 
defence of our positions ; but we now propose to attack those 
of our adversaries. In denouncing with M. Naquet the 
effects produced upon national customs by rendering marriage 
indissoluble, we did so simply to explain the species of 
indifference which is observable in France in this particular, 
and which, upon the same grounds, exists in Italy, Spain, 
Portugal, and the portions of America inhabited bj-- the 
Latin race. Divorce is not demanded by any of them with 
great heartiness, " because people have so arranged their 
lives as to do without it." But how 1 By the irregular in^ 
dulgence of the amorous passion. Even in the very bosom 
of marriage sexual intrigues are greater in such countries 
than in those which have admitted divorce, not as in 
England and Scotland upon very restricted grounds, but as 
in Prussia and Switzerland; upon a great many. Let us, 
however, set aside infidelities — a matter with which statis- 
tics cannot readily deal — and confine ourselves merely to 
examining the effects of the absence of divorce upon morality, 
taking the word in its absolute sense. 

Spouses that are separated and incapacitated to marry 
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again find themselves restored to the same position as when 
in a state of celibacy, in respect of their sexual necessities. 
If already advanced in age, their situation is less to be pitied ; 
but if they are young, they are far worse off than when 
single, inasmuch as it is always worse to lose than not to 
gain. For celibates the law has provided marriage ; but for 
married people who are separated it has made no provision. 
And yet their necessities are the same. Consequently, what 
we laid down in Chapters III. and IV. is perfectly applicable 
to these unfortunates, who do not possess and cannot have 
the same hopes as support the single. The same tortuous 
course of love, the same sexual disorders occur in one case 
as in the other. But the law, by a sti-ange inconsistency, 
has closed its eyes to their position altogether. It will be 
observed in Appendix D, that very many of the cases of 
adultery on the part of the woman occur after judicial 
separation from their husbands. If in sueing for a divorce 
the offended spouse do no more than avail himself of his oppor- 
tunity, we have nothing to reproach him with ; but if his 
course „arise from a vindictive spirit, in punishment of a 
fault that was " unlocked for," his conduct appears to us as 
cruel as it is unwise. He should have been prepared for this 
" infidelity to his memory ; '' and it would be curious to in- 
vestigate how far so severe a husband has allowed himself to 
be bound by his own law. 

The evils here alluded to have attracted but little, if any 
attention, as they are not very perceptible ; but there are 
others, visible enough, arising likewise from the indissolu- 
bility of marriage, although the causes may not be quite so 
glaring. And in this place it would be well to remark, that 
we here employ the word " indissolubility " to signify the 
impossibility of breaking the marriage tie at the pleasure of 
the parties interested, though it mav be dissoluble in some 

<J 2 
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few cases alleged and pfoved in court. We are about to 
speak of evils tLe gravity of which is admitted, and which 
the philosopher is bound to lay at the door of the indissolu- 
bility of marriage, in the account he may draw up, whenever 
they occur under special circumstances. We do not now 
allude to the supreme unhappiness attending many mai'- 
riages, and wherein divorce, whether absolute or partial, is 
not possible according to the law ; that point shall be 
treated later on. We refer here to those attempts of one 
spouse against the life of the other or against his or her 
own, which are of daily occurrence, and the true cause of 
which but few persons care to investigate. An American 
periodical, published in 1875, when commenting on one of 
these sad events, remarked : " The frequency of the assas.si- 
nation of wives by their husbands seems to indicate some 
grave defect in our matrimonial institutions.'' The remark 
is a just one ; but if it be not generally accepted as such, it 
must arise from the difficulty of discerning the connection 
between cause and effect. When these crimes can and 
when they cannot be attributed to " our matrimonial institu- 
tions," are matters of the very highest importance, deserving 
attentive study. Let us adduce a few examples by way of 
illustrating the question. 

A few years ago the Court of Assizes of Maine et Loire 
(France) tried the following case. A M. Bru^re, a grocer of 
Broc, resided in that commune with his wife Marie, and to 
all appearance lived a happy life, until FranQois Gautier, 
a young man of two and twenty, made their acquaintance 
some time before the year 1870, and contracted illicit 
relations with Mdme. Brufere. " The war of 1870 " (says La 
RepuUique Fran^aise) " separated the guilty pair. On his 
return, Gatitier came down again to Broc and renewed his 
acquaintance with the married couple. The husband being 
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shortly after informed of what was going on, wrote to the 
young man forbidding him to cross his threshold any more, 
and promised, in case of his compliance, that he would 
pardon his accomplice. This occuiTed at the beginning of 
1872 ; but Prangois and Marie, instead of separating, 
conceived the idea of getting rid of the husband, who stood 
in the way of their intercourse. Letter after letter was 
written by Marie informing her lover of the day, hour, and 
mode in which he might strike his blow. Five of these 
letters, however, led to no result. But at last, one night 
Bi-ufere and his wife had gone to some distance from home to 
accompany the father of the former. Gautier having been 
made acquainted with the circumstance, concealed himself 
in a thicket they would have to pass, armed with a six- 
chamber revolver and a huge kitchen knife. For an hour 
he there awaited his victim, and on their approach rushed 
out upon them. The wife drawing aside, her lover attacked 
the husband, whom he pursued and hacked at for a con- 
siderable distance, and finally left him for dead, pierced 
with many a wound. Being taken, he confessed his crime 
and was condemned to death. It is, however, worthy of 
note : 1st, That the crime was a premeditated one ; 
2ndly, That the assassin declared he had committed it at 
the instigation of his paramour, which appeared to be 
undoubtedly the fact from the circumstances duly proved. 

About the same time the Court of Assizes of La Sarthe 
tried a case of double poisoning, which occurred in the 
Commune of Perc6. There resided in that place a M. and 
Mdmo. Pipelier, and not far from them a M. and Mdme. 
Peigng, all farmers. The two men were intimate friends, 
and Peign6 was a constant visitor at Pipeliei-'s farm of 
Maissonneuve. The object of these visits was not, however, 
so much to see the husband but the wife, of whom he had 
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become enamoured, and between whom, in the opinion of 
the neighbours, there existed culpable relations. PeignS 
made no secret of his regret at not having known his friend's 
wife earlier, so that he might have married her. He 
exhibited a deep repugnance to his own wife, more especially 
after the year 1870, when she became disfigured by an 
attack of small pox. Pipelier was not unaware of the 
rumours which circulated concerning his wife, but refused 
to give credence to them. Mdme. Peigni, on the contrary, 
was deeply afflicted and devoured with jealousy. In 1872 
she died of gastric fever. " Some months afterwards," says 
the same periodical, "Peigne, who was a more frequent 
visitor than ever at the Maissoneuve farm, happened to be 
with Pipelier at the market of La Flfeche, where they were 
dining together. Pipelier was taken suddenly ill, and felt, 
as he described it, as if his very heart were cold. His wife 
gave him some soothing draught ; he was seized with a 
vomiting, and two days afterwards was dead. So sudden 
an event excited suspicion, and a post-^mortem examination 
revealed great inflammation of the liver caused by arsenic. 
Similar proofs were obtained with respect to the deceased 
woman Peign§, showing that she likewise had been poisoned." 
Although both the accused denied the charge bi-ought 
against them, they were condemned to hard labour — the 
man for life, the woman for a term of twenty years. 

A correspondent of the Daily News, in one of a series of 
articles entitled Round about France, published on the 
5th June, 1878, relates the following: — " Madame Harmant 
was married on the 4th December last to a gentleman of 
position and property. At the end of their honeymoon 
they came to Paris, and there, while lodging at the Hotel 
d'Orleans, the bridegroom, who had been in low spirits for 
two days, went out and committed suicide. When his 
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body was found in the Seine, his young -wife, unable to bear 
the shock, jBled from the hotel, and it is feared that she has 
made away with herself too, for the police have not been able 
to discover any trace of her since. This is the second bridal 
tragedy that has occurred in Paris this winter, for about 
two months ago the young wife of a hair-dresser iu the 
Rue du Bac, having had a slight tiff with her husband, to 
whom she had been married but three months, left her 
home saying she could no longer bear to live. The husband 
thought she was merely going to see her mother, and would 
return penitent in an hour or two, but next morning he was 
summoned to the Morgue to identify the body of the poor 
young creature, who in her sorrowful fit had flung herself 
into the river from the Bridge of Alma. 

In 1873, if we remember rightly, the Rue des Ecoles, iu 
Paris, was the theatre of one of those sanguinary dramas, 
the memory of which can never be effaced. A Miss Denyse 
MacLeod had married a few years before a M. Du Bourg. 
She was a young lady of education and of somewhat 
romantic character, in both of which points it would seem 
the husband was wanting. On this account they were not 
happy together, and the position of matters got much worse, 
when M. Bourg was informed that his wife was caiTying on 
a criminal intrigue with a man she had been in love with 
previous to her marriage. He followed up a clue that had 
been given to him, and surprised the pair in a room on the 
fifth floor of a house in the said street, to which he obtained 
an entrance when the unhappy woman was but half dressed, 
and while her lover was making his escape through a back 
window. He pierced her to the heart with a poniard, and 
being convicted of the crime, was sentenced to two years' 
imprisonment, although he died of grief before completing 
his term. In a letter written a short time after their union 
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(wherein the young -wife prayed her husband in vain to 
consent to a separation) there occur the following phrases, 
■which we reproduce in the original so as not to deprive them 
of their pathetic energy : — " La vie h, deux est un enfer quand 
on ne s'entend pas, quand la moindre chose est cause de 
soSnes, de scandales, et par IS. de douleur." 

The Ifew York Serald, in its issue of November 24th, 
1860, under the heading of Wife Poisoning in New Jersey, 
has the following : " It has been frequently observed that 
the commission of one notorious crime, even when summary 
punishment follows it, is generally succeeded by other crimes 
of the same class, and this seems peculi^,rly the case with 
regard to wife poisoning in New Jersey. The remarkable 
trial and execution of the Kev. Mr. Harden are fresh in the 
public mind, and now we have another case of the same 
kind in the mysterious death of Mrs. Asam, of Communipau, 
which the coroner's jury pronounced on Monday to have 
been brought about by her husband. While commenting 
upon the frequency of this kind of crime in our neighbour 
State, however, it would be unfair not to give the juries and 
authorities there the credit of promptly ferreting out the 
truth and bringing the criminals to justice. In this respect 
they set an example to the authorities of this City, which it 
would be no harm to follow." 

Eecently, viz., on the 10th May, 1878, Mr. Chantrelle 
was condemned in Edinburgh for the poisoning of his wife, 
and on the same day another man was sentenced in Paris 
for a like crime. In the former case Mr. Chantrelle had, a 
few months previously, insured the life of Mrs. Chantrelle, 
who, by the declaration of her mother, conceived from that 
time fears for her life. The couple lived very miserably 
together, owing to the brutality of the husband, and every 
thing leads to the presumption, not only that he wished to 
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get rid of her, but that he was speculating upon her death. 
We say this from the impression made by a perusal of the 
trial, and that was likewise produced on the jury, the Court, 
and the Home Secretary, to whom a futile application was 
made for a commutation of the death penalty. 

5. It would be easy for us to multiply examples. Assas- 
sinations of wives by their husbands, and husbands by their 
wives, and suicides of married persons are, alas ! frequent 
enough, but it would be as unfair to attribute them all to 
the indissolubility of the mariiage tie as to shut one's eyes 
to the fact that many are attributable to such cause. 
Suicides of wives rarely, if ever, owe their origin to other 
motive than conjugal infelicity ; although it is probable that 
if the greatest facilities existed for divorce, there are many 
wives who would not avail of them, out of fear of that 
opinion which looks upon the remedy with little favour. 
The same rule would hold good with respect to certain men, 
who would prefer committing an atrocious crime, in order to 
recover their liberty, to seeking it by the legal channels, 
which certain prejudiced or hypocritical persons condemn. 

It would not perhaps be rash to place among such cases 
that of the Rev. Mr. Harden, already alluded to in the 
foregoing article, and of which we have a vivid recollection. 
Never was more refined perfidy than his brought before the 
public eye. After his wife began to feel ill from the effects 
or the first dose he had administered to her, he exhibited 
anxiety and tenderness, and dealt death out to her by the 
spoonful, whilst pretending to give her remedies and 
soothing her with caresses. His course may have been 
dictated by a desire to conceal the crime ; but not only does 
it display excessive culpability, but perversity of character 5 
and yet perhaps this man, a minister of a Christian sect, 
with power to break the matrimonial tie in another way, so 
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feared the censure of the scrupulous, that he gave the 
preference to a crime as black as it was useless. And 
pei'chance Mrs. Chantrelle, in her turn, although she might 
have evaded the tyranny and cruelty of her husband, felt 
herself bound by considerations of a like nature. 

For, be it observed, that crimes committed by one spouse 
against the other may be imputed to the indissolubility of 
marriage in a double sense, either because the aggressoK has 
desired to get rid of his or her partner, or because that un- 
happy partner has not been able to escape from the machina- 
tions of the aggressor. That is to say, if divorce were made 
easy, the unlucky spouse would not have had occasion to fly 
to crime in order to recover freedom, nor would the partner 
who foresaw the danger allow the moment of the catastrophe 
to arrive. For in fact the crimes to which we allude are 
prepared and even foreseen some time before they happen ; 
and when there is no necessity to commit them or to run 
the risk of their committal, by that very fact they become 
averted. Those which come about unpremeditatedly, or, in 
other words, spring from general and unforeseen causes, 
cannot naturally, be avoided by divorce, and cannot be im- 
puted to indissolubility of marriage. They unfortunately 
abound, and, as we often see, are committed by persons who 
are not united in wedlock. 

But the former are veiy numerous too, and many might 
be avoided if divorce were made easy. Nevertheless, the 
remedy would not suffice for a long time to conjure away 
those crimes which are undoubtedly chargeable upon its 
absence. The opinion, that is sincerely or hypocritically ad- 
verse to the dissolubility of marriage, would retain many 
persons strictly bound to live together, through want of the 
necessary force of character to employ, in Mr. Naquet's 
words, " the heroic remedy of divorce." We must here, 
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notwithstanding, call to mind the intimate relation which 
exists between opinion and the law, and their mutually 
fostering nature. Although the law is ordinarily the ex- 
pression and consequently the daughter of opinion, it like- 
wise spreads it when it has been dictated by a principle of 
enlightened and essentially reasonable opiuion. 

And this is what will happen with the law of divorce. 
Necessity has created it in many countries ; its utility will 
give it extension, and this same course will be observed 
wheresoever it yet remains to be established. Public opinion 
will become more and more enlightened ; it will cease to 
regard with contempt or disapproval the persons, and more 
especially the women, who are divorced. It will shake off 
the prejudice by which it is now blinded, and will come to 
judge this question, like all others of social life, according to 
the fruitful principle of general utility, or, in other words, 
of the harmony of interests. 

We may sum up therefore this Chapter as consisting 
of five distinct propositions. 1. The permanency of a 
conjugal union, without any consideration as to its effect 
upon the happiness of the spouses, is a purely Christian 
maxim, opposed to nature. 2. Yielding to necessity, the 
Christian Church, and with it the law of Christian 
nations, have authorised the separation of married couples ; 
but, out of religious considerations, well or ill founded, 
they have denied the spouses the right of contracting a 
new marriage. 3. Only a theocratic government deems 
itself bound to conform its civil laws to the maxims 
of a certain religion. A secular government, and more 
especially if it has established liberty of belief and 
worship, is neutral in the religious field, although it may 
protect any particular faith. 4. An incomplete separation 
of married parties, maintaining between them a so-called 



236 OF DIVORCE IN GENERAL. 

tie as incomprehensible as it is useless, produces all the evils 
of divorce without any of its advantages. And it moreover 
gives rise to other very grave ones in the form of great 
crimes or sexual disorders. And 5. If dragged into the 
field of utility, the question of divorce may become ob- 
scured by habit and prejudice ; but it cannot for any 
lengthened period resist the impulse of moral consciousness 
and common sense. 
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CHAPTER XII. 

DIVORCE IN THE UNITED KINGDOM. 

I. — What it was and what it is. 1. — Englomd. " At 
the Eeformation " (says Lord Mackenzie) " the Protestants 
rejected the Popish tenet that marriage was a sacrament and 
indissoluble. In some Protestant countries, however, the 
ecclesiastical courts clung to the old canon law of Europe ; 
and down to a recent period the law of England did not 
allow a marriage once validly contracted to be rescinded by 
divorce. Where there was no canonical disability nothing 
short of an Act of Parliament could authorise divorce a 
vinculo matrimonii; but private acts were occasionally 
obtained by personS of rank and condition who could afford 
the expense to dissolve marriages for adultery on the part of 
the wife, and for adultery accompanied by aggravated cir- 
cumstances on the part of the husband. So deeply was this 
principle rooted in the law of England, that in Lolly's case, 
where the parties were married in England and divorced in 
Scotland, and the husband subsequently married in England, 
he was tried and convicted there (England) for bigamy, the 
conviction being affirmed by the unanimous opinion of the 
common law judges. The English courts, however, recog- 
nised separation, or (as it was termed) divorce a mensa et 
thoro, for certain conjugal wrongs, such as adultery and 
cruelty. 

" Divorce is now sanctioned in England by the Act 20 
and 21 Vict, c, 85, which came into operation in January, 
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1858, aad since that time the court established for the trial of 
matriraonial causes has not been idle." (As for the grounds 
on which a divorce may be granted, see Appendix C ii. 2). 

" Generally the adulterer (wife's paramour) must be made 
a party to the suit, and the court may order him to pay 
damages and also the costs, or may dismiss him from the 
suit ; but it is no longer competent for the husband to sue 
the adulterer in a separate action for damages (arim. con.) 
From the same court either the husband or the wife may 
obtain a judicial separation, formerly called a divorce a 
tneiisa et thoro, on the ground of adultery or desertion 
without cause for two years and upwards. After a decree 
of judicial separation the wife is considered as a, feme sole in 
regard to all property she may subsequently acquire or 
which may come or devolve upon her, and she can sue or be 
sued as if she were unmarried ; and, on the other hand, the 
husband is not liable for her debts, except for necessaries 
supplied to her when he fails to pay the alimony decreed to 
her by the court." 

2. — Scotlcmd. Was one of the countries where divorce was 
established canonically as a necessary effect of the religious 
reformation. John Knox, after his return from Switzerland, 
where he had sought refuge at the commencement of the 
persecutions against the Protestants, and where he had 
joined Calvin, a partisan, like Luther, of divorce, introduced 
the idea into Scotland, where it prevailed from a very early 
period, as stated in the Appendix, wherein are also specified 
the causes for which it may be solicited by the injured hus- 
band or wife. Previous to the introduction of divorce a 
vinculo, there existed there, as elsewhere in Christendom, 
the semi-divorce a mensa et thoro, which disappeared without 
being substituted, as in England, by judicial separation, 
which is the same thing. 
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" The action of divorce proceeds before the Court of 
Session, and the right to it is personal to the husband or the 
wife. As a preliminary the pursuer is required to make 
oath that the suit is not collusive. In this and all con.- 
sistorial actions the summons must be served upon the 
defender personally -when he is not resident in Scotland ; 
yet upon evidence to the satisfaction of the court that the 
defender cannot be found, edictal citation will be held 
sufficient ; but in every case where the citation is edictal 
the summons must be served on the children of the marriage, 
if any, and on one or more of the next of kin of the defender, 
exclusive of their children, when the children and next of 
kin are known and resident within the United Kingdom ; 
and such children and next of kin, whether cited or so 
resident or not, may appear and state defences to the action. 
When the husband sues for a divorce on the ground of 
adultery, he may cite the alleged adulterer as a co-defender, 
and the court may order him to pay the whole or any part 
of the costs, or may dismiss him from the action as may 
seem just. .... 

" The legal effect of divorce on the ground of wilful 
desertion under the Act 1573, c. 55, is that the offending 
husband is bound to restore the tocher (dos), and to pay or 
implement to the wife all her provisions, legal or con- 
ventional, and the offending wife forfeits her terce and all 
that would have come to her had the marriage been dissolved 
by the pre-decease of the husband. By analogy the same 
consequences have been extended to the case of divorce for 
adultery, with this exception, that it appears to have been 
decided, upon very questionable grounds, that the offending 
husband in the case of adultery is not bound to restore the 
tocher." — (Mackenzie). 

II. — Eemabks. 1, — As to tlie state of the question, (a) 
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Divorce in England -was not established by statute until 
centuries after it was in Scotland, and doubtless because it 
was thought to be a benefit, perhaps a necessity. For like 
reasons it ought to have been granted to Ireland, and conse- 
quently no little surprise is caused that it has not been. It 
can hardly be assumed that the reason consists in the fact 
that the majority of the population is Catholic, and there- 
fore it is believed that if they possessed it they would not 
avail themselves of it. In any case the Protestant popu- 
lation would take advantage of it, without any prejudice to 
the rest of the community ; for a right can never harm, how- 
ever little it may be esteemed. If divorce were extended to 
Ireland, the Catholic population would find itself in the 
same position there as in England and Scotland, where we 
are not aware that they consider themselves down-trodden 
by the existence in their midst of that institution. This 
position is still more exactly realised in Belgium, where the 
number and proportion between Catholics and Protestants 
are nearly the same as in Ireland, and where the former 
fully avail themselves of divorce (see Appendix B H. 3), 
which shows that, in the long run, the same thing would 
result in the sister isle. Irish couples who now wish to be 
divorced, and have ground therefor according to the laws of 
England and Scotland, cannot attain their object unless the 
husband change his domicile, as it is known that the wife 
has no other domicile than his. Therefore it is only the 
husbands who can avail themselves of divorce, and to that 
end they require to change their domicile, dragging along 
with them or leaving the wife behind. All this occasions 
expense, vexations, and positive injury. The law of divorce 
for Ireland is a necessity, and how it has remained so long 
unsatisfied we cannot comprehend. 

(b) Before proceeding to treat especially of divorce, it 
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will not be amiss to observe that, since its establishment in 
England, there are four modes in existence for separating 
married couples : 1st, de facto, which probably constitutes the 
most numerous class, as may be inferred from the statistical 
data furnished in the Appendix B iii. 6, 7, 8 ; and iv. 7 : 
2nd, hy deed ; 3rd, judicial separation ; and 4th, divorce. 
As the 1st has no legal force or effect, we will make no 
further allusion to it than we have already done respecting 
the number of cases. The same remark does not, however, 
apply to the 2nd and 3rd modes, which are well worth 
fiirther reflection. 

Separation by deed. When man and wife desire to 
terminate their connection as such, and do not wish or are 
unable to avail themselves of strictly judicial means, they 
agree privately to separate ; and to that end an instrument 
is drawn up, which usually takes the form of a deed in order 
to give it greater weight. But as the consorts are unable to 
stipulate between themselves, since matrimony eliminates the 
individuality of the wife, which is incorporated in that of 
the husband, a subterfuge is resorted to, consisting in con- 
cluding the contract between the husband and a trustee, who 
to a certain degree represents the wife, or makes himself re- 
sponsible for her. By this contract it is stipulated that the 
wife shall live independent of the husband, and that he shall 
not be molested by her ; but such agreement being perfectly 
private, and not being expressly authorised by the law, there 
is nothing to prevent either consort from asking for the resto- 
ration of conjugal rights, in spite of the deed of separation. 

There exist but two guarantees for the punctual fulfil- 
ment of the contract : 1st, the interest the parties generally 
have in it, according to the pecuniary stipulations of the 
deed ; 2nd, the responsibility such stipulations entail on the 
real contracting parties, and which may form the ground of 

B 
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judicial action. But even in this respect the compromise 
ceases whenever husband and wife wish it to do so, and the 
sole act of being reconciled and returning to cohabitation 
rescinds the contract,' except in those money clauses, which 
have been purposely and studiously contrived, so that they 
may continue in force notwithstanding the reconciliation. 
Another point worthy of note is that, though the wife 
remain independent of the husband, he would not for all that 
lose his right to apply for divorce in case of adultery, unless 
the terms of the agreement should be equivalent to a tacit 
and premeditated connivance. But consorts cannot plead 
separation as evidence of abandonment in order to procure 
judicial separation ; and under this aspect, as well as under 
other incidental ones that may occur, it is not hazardous to 
say that separation by deed has, though indirectly, some legal 
effects. The respective court is also wont to approve it, 
simulatingly, when its object is to compromise a demand for 
judicial separation or divorce, as seen in case 37, Appendix D. 
Judicial Sepcm-ation. Even in cases of transcendental 
reform, as is undoubtedly the one introduced in 1858 by the 
statute of the previous year on divorce, English legislation 
is timid and conservative. Before that date two classes of 
divorce were known in which the ecclesiastical courts inter- 
vened : 1st, a m&nsd et thoro (from bed and board) ; and 2nd, 
a vinculo matrimonio (from the marriage bond). This latter 
was, however, nominal, and perhaps a tribute of mere form 
to the new principles proclaimed at the religious reformat! on. 
One thing certain is that it did not enable the parties to 
contract marriage anew, save by means of an Act of Parlia- 
ment, so that this mode of procedure was tantamount to a 
compromise between the God-fearing conscience of the 
ecclesiastical courts, and the secular legislative power, which 
had not yet entirely assumed the exercise of its authority. 
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In doing so by the statute of 1857 it respected tradition as 
far as it could, and maintained on a level with divorce a 
vinculo, which it called dissolution of -marriage, divorce a 
mensd et thoro, which had no longer any reason for existence, 
and which was termed judicial separation. It did so 
probably with a view to afford the dissatisfied consorts, who 
did not wish to have recourse to the plan of divorce, the 
benefit of living alone, at least theoretically. But here we 
will repeat an observation already made, namely, that nobody 
is prejudiced by being authorised to remarry after a former 
inarriage is declared to be dissolved ; and that by being 
enabled to take or not to take advantage of this authorisa- 
tion, absolute divorce serves those who approve of it as much 
as those who condemn it, since in the end the only difference 
between it and judicial separation consists in the right 
acquired by the one, and not by the other, of contracting 
fresh nuptials. 

The two institutions being preserved, it became necessary 
to draw a distinction between the one and the other separa- 
tion, and the truly capricious manner in which they were 
made to differ is an additional proof that there was no real 
foimdation for leaving standing both matrimonial remedies of 
relief. Reserving to ourselves the right of comparing ti.e 
grounds of one and the other when we enter into the 
examination of those of divorce, we now confine ourselves 
to the grounds of judicial separation, which are : adultery, 
cruelty, or unjust desertion for two or more years, either on 
the part of the husband, or on that of the wife. They are, 
then, with the addition of the third, the same as previously 
authorised divorce a mensd et thoro. But the court would 
allow a demand for judicial separation on any of the grounds 
that justify dissolution of marriage, so that in reality all 
grounds oi divorce are so of sepaa-aUon, but not vice versd. 

B 2 
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In making the comparison we promised, we will give the defi- 
nition and explanation of each ground that may be required. 

It remains only to remark (and it is the most serious 
point), that judicial separation, besides being unnecessary, is 
most prejudicial. It in fact produces the evils inseparable 
from divorce a mensd et thoro, which, as we pointed out be- 
fore, aifect the individual and morality by the undue 
restriction of the venereal appetite or its inordinate gratifi- 
cation. But these evils are here aggravated. It is possible 
indeed that a consort, the husband for example, having a 
ground for divorce, may wish to annoy his wife by depriving 
her of the right of contracting fresh nuptials, and to that 
end may limit himself to applying for a judicial separation, 
which probably may not aifect him seriously, as he is willing 
" to go on without a divorce.'' Or perhaps there is in reality 
no reason for divorce, but one for separation, as in case of 
desertion, and such separation would bring adultery for its 
natural result, which might then be alleged as a ground for 
divorce. In such case the dissolution would have been 
cleverly contrived by the husband, possessed of some slight 
knowledge of human nature, and especially aware of the 
proclivities of his wife. Cases of adultery supervening on 
judicial separation or otherwise are most frequent, and in 
which the infidelity of the wife serves as the foundation 
whereon to buUd a demand for divorce, which previously had 
no basis. Amongst them is found No. 13 of the Appendix 
D. (And No. 43 as regards the husband). In fact, judicial 
separation is an anachronism, derived from antiquated moral 
and religious notions, impregnated with asceticism and 
ignorance of man's organisation. 

2. — Proceedings in divorce. As we only examine the law 
with a view to its reform, so far as concerns its substantial 
portion, we wUl not enter into details in regard to the 
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incidents attending a divorce, and will only discuss a few of 
the most striking points. 

(a) Domicile. Strictly speaking, the court is not com- 
petent to try a petition for divorce, or any other matrimonial 
cause, unless the husband has his domicile in England, for 
the wife possesses no other, according to law, so that even 
when she is the respondent, and de facto, whether for 
separation by deed or judicial separation, is residing in some 
other place, she has to submit to the jurisdiction of the 
husband's domicile. This consequence of the principle that 
merges in the husband the wife's personality is very un- 
favourable to her, as he can, and' she cannot, locate himself 
wherever he may think proper to commence or answer an 
action for divorce. Though, generally speaking, nothing 
more than, present domicile is exacted, and the petitions 
even of resident foreigners are admitted, there are not 
wanting decisions, according to which the domicile of origin 
(to which excessive duration is apt to be given) takes the 
lead before the present perfect domicile. Mr. Robert Cullen 
Dewy, solicitor, in his Mcmuai of the Law relating to 
Divorce, quoting the case of Deck v. Deck, says : " Where 
the petitioner (the wife) and the respondent (the husband) 
were both natural-bom British subjects, and married in 
England, the court held, on the petition of the wife for 
dissolution of the marriage, that, though the husband 
afterwards became domiciled in America, he continued 
liable to be aflfeoted by the laws of his native country, and 
that the court had therefore jurisdiction to dissolve the 
marriage." This is not, however, as in legitimacy of birth, 
a case in which the forum, or place giving jurisdiction, is 
determined by the nationality of such individual. Conse- 
quently we must assume that the court held that the 
husband had not lost his domicile of origin, though he had 
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acquired another, which appears to us highly questionable. 
We think that the present prevailing opinion would not be 
found to agree with the decision above quoted. However 
that may be, these questions of domicile, and consequent 
jurisdiction, are needlessly complicated, and leave much 
room for simplification. We shall probably find another 
opportunity of discussing them. 

(b) Expenses and costs. In every respect the Act 20 & 
21 Vict, c. 85 rendered divorce comparatively accessible ; 
for considering only the costs required before Parliament, 
and which under the most favourable circumstances were 
reckoned at seven or eight hundred pounds, the old system 
was essentially the prerogative of the opulent, and therefore 
a real privilege. But let it not be thought on this account 
that every married person in England, who may have a 
cause and wish for a divorce, can avail himself of such right ; 
on the contrary, there are still many to whom the cost of 
the process renders such a luxury impossible ; and it is just 
the case amongst those that perhaps are most in need of the 
remedy, such as the poor and uneducated women, for 
instance, whose husbands, belonging to the same class, 
brutally Dl-treat them, besides giving them a rival, who 
probably is the cause of the maltreatment. The evil is not 
so serious in Scotland, where the cost of the process is 
estimated to be £20, and in ninety-four cases which occurred 
from 1836 to 1841 the litigants were almost all of the 
lower order. 

It is true that the poor can litigate without incurring 
costs in the court, with a view to which permission is 
granted them when they do not possess £25 after payment 
of their debts. But it is to be remarked : 1st, that the 
privilege of litigating informd pauperis is obtained through 
certain formalities, which cost something; 2nd, that a 
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person who may possess £26 cannot enjoy the privilege, and 
that not even those who may possess .£50 could attempt a 
law-suit without ruining themselves; 3rd, that the ex- 
penses which by reason of a law-suit a litigant incurs are 
not confined to the solicitor's, barrister's, and other expenses 
of the court, but consist of travelling expenses, when he 
does not live in London, and in compensation to witnesses 
for journeys and loss of time. It is therefore an undoubted 
fact that a very considerable number, probably the majority, 
of those needing divorce, are compelled to resign themselves 
to their chain, unless they break it criminally. Would it 
be rash to assign this as a cause for a great number of 
uxoricides ? Are there not likely many unhappy women 
who, for want of pecuniary resources to initiate a suit for a 
divorce or judicial separation, succumb to repeated acts of 
violence, which they would have stopped in time ? Kothing 
will have been effected, then, for the needy classes, in regard 
to domestic security, until they are provided with efficient 
means to obtain divorce. 

From the before-cited Manual of Mr. Cullen Dewy we 
take the following extract : " A wife is termed a privileged 
suitor ; that is to say, she has the privilege of fighting her 
battles at her husband's expense. This is the rule. The 
reason for it is that, as the marriage gives all the property 
to the husband, she is presumed to have no means of her 
own, and to be unable to commence a suit or defend one 
without the pecuniary aid of her husband. If it were other- 
wise, it would be tantamount to a denial of justice, for she 
would in most cases be utterly unable to come to the court 
at all, though she might have grievances to complain of 
or false charges to defend. The rule, then, is that, successful 
or unsuccessful, the wife can make the husband pay her 
costs. The exception to the rule occurs when the wife has 
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sufficient means of her own to pay costs. In sucli a case, if 
she fails in her suit, she will not he allowed to call upon her 
husband to pay her costs, but she must pay them herself out 
of her own ])ocket. The reason for the rule being at an 
end, it is but common sense that the rule should be at an 
end also, and that her privilege should cease." 

Good ; but it is not here that the suggestions of common 
sense end. If the husband be so poor as not to be able to 
bear the expense of a law-suit in which he might wish to 
be plaintiff, it is not just, nor even possible, to make him 
pay for the suit brought against him by his wife. The 
result reverts on her when she has occasion to be the 
plaintiff, and consequently the privilege, to which the whole 
of the previous paragraph refers, is nugatory as regards the 
poor wives of poor husbands, and only benefits the wives of 
the men who have means, whether derived from their wives or 
not. This exceptional legislation is an effect of the ■ other, 
equally exceptional, that gives power to the husband over 
the wife's property in the manner before mentioned. We, 
who do not admit one or the other, and desire to see con- 
sorts placed on a footing of absolute equality, consequently 
wish each of them to pay his or her own costs if they must 
go to law. But as respects suits of divorce, it will be per- 
ceived that they would have no need to pay any costs, sup- 
posing that our plan of satisfying that social exigency were 
adopted. 

(c) Alimony. On commencing a suit for judicial separa- 
tion or divorce, the spouses are most likely already separated 
de facto ; and it can scarcely be supposed otherwise, since 
they would never resort to such actions unless many quarrels 
had preceded, the usual result of which is that the husband 
or wife deserts the domestic hearth. Well, then, as the 
husband is generally bound to support the wife, she having 
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no means of her own, or her property having passed into 
her husband's hands, she would be in want of the means of 
subsistence during the suit, unless the right of asking and 
securing it were given her. She possesses, then, such rights, 
and the parties having been heard in the matter, the judge 
decides, in view of the circumstances, ordering the husband, 
or otherwise, to provide the wife with the means of support 
during the main suit. But the incident is in itself a real 
suit, wherein the facts, according to which the question 
must be decided, are pleaded and proved. Such facts turn 
on the pecuniary circumstances of the respective parties, 
and even on the social station or rank of the consorts, all of 
which serve to determine the obligation of the husband, and 
the quantum of the weekly or monthly sum which he ought to 
contribute. The obligation being decided and the quota 
fixed, should it not be paid, the husband is liable to have 
his property seized or to be attached for contempt of court 
in disobeying the order. He is also liable for any necessaries 
that may be supplied for his wife's use. 

As we have stated, the proceedings to resolve this question 
constitute in fact a suit, which may last some days and 
cause expense, whence it follows that it is an obstacle of 
itself to the exercise of the wife's- rights, needing a judicial 
Eeparation or a divorce. We are consequently of opinion 
that the measure ought to be facilitated by provisionally 
acceding to the wife's petitition by means of a declaration : 
1st, that she is in want of adequate means to subsist during 
the suit ; 2nd, that the husband is able to supply them to 
the amount required. The order being given on this basis, 
and made executory on the goods and person of the hus- 
band, it would be subject to immediate revision, to which 
-^nd the parties would present their proofs and pleas, as is 
now done ; and if it should appear, on re-examination, that 
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the alimony was improperly granted, the wife would be 
compelled to return the amount received, by employing for 
the purpose the same means applicable to the husband to 
force him to pay his quota, when the duty has been imposed 
on him. At the same time we would be firm in never im- 
posing on the husband the obligation of maintaining the 
wife during the trial, if she have any licit means of subsist- 
ence, provided it be not on the charity of strangers j for by 
these provisional measures, more or less irregular, we aim 
at nothing more than to aid the wife in carrying on her 
libigation, without prejudice to permanent measures in case 
of judicial separation or divorce being decreed. 

Should such be the case, the permanent obligation of the 
husband is then decided on. According to the present law, 
in order to arrive at a decision, the same process is employed 
as is observed in granting or refusing alimony during the • 
trial. But we do not quite see the necessity of recom- 
mencing the matter, unless at the utmost to alter the previous 
measure at the request of the party considering himself 
thereby injured, and after hearing the arguments on both 
sides. In taking the final measure which engages our 
attention (when the judicial separation or divorce has been 
pronounced) it is not now made to depend on the conduct of 
the wife prior to the suit, so that, even though she be guilty, 
she must be supported by her husband. The following is 
an extract from the work of Mr. CuUen Dewy : " In cases 
of judicial separation, the court, by its decree, gives a legal 
authority to a husband and wife to live apart, still they 
remain husband and wife, and while they remain so the 
obligation remains on the husband to contribute to the 
support of the wife, and that whether the wife is the guilty 
or the injured party. . . . By the 32nd section of the 
Divorce Act, the court may order, on a final decree for 
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dissolution of marriage (if satisfied that the hushand is able 
to make provision for his wife), that he shall secure to her a 
gross sum of money or an annual sum of money for any 
term not exceeding her own life. A wife whose guilt has 
brought about the dissolution of the marriage may be 
provided for under this section ; but the court can impose 
the condition that the provision shall be paid to her as long 
as she remains chaste." 

It occurs to us to remark : — 1st, this legislation is more 
liberal than might have been expected, only unfortunately 
it is based on the assumption that the husband r&ce'ved 
property from the wife : 2nd, " It is a question of ioere 
common sense " that if the woman marry after the final 
decree of divorce, the obligation to maintain her ceases in 
the first husband, but not that of supporting the issue ; 
and in this sense the sum allotted which the husband may 
have paid up to that time should be modified; it was on 
such terms that a resolution was taken in the case of Mrs. 
Watkins, which came before the Divorce Court on the 9th 
of July, 1878 : 3rd, that if the conduct of the wife prior to 
the suit be not taken into account, and even when having 
been an adulteress she is supported by her husband, it seems 
somewhat strange that she should be required to remain 
chaste when she is free by the dissolution of the marriage 
bond, and when she can be least expected to observe it — 
ever the same capricious morality, the same disregard of 
human nature ! 

"The amount, (to be received by the wife) must be 
secured by a proper deed, which must be settled by the con- 
veyancing counsel of the Court of Chancery, and be executed 
by all necessary parties, and until that is done the court 
may, if it thinks fit, suspend the pronouncing of its decree. 
It sometimes happens that a decree for a dissolution of 
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marriage is obtained against a husband who has no property 
on which the payment of a gross or annual sum could be 
secured, but nevertheless he would be able to make a 
monthly or weekly payment to the wife during their joint 
lives ; in such cases the husband may be ordered to pay the 
wife during their joint lives a monthly or weekly sum for 
her maintenance and support. If the husband afterwards 
become unable to make such payments, the court may direct 
the order to be discharged, or modified, or temporarily sus- 
pended, as to the whole or any part of the money ordered to 
be pitd, and may again revive the order wholly or in part." 

According to our ideas, there would be no need to adopt 
any special measure in reference to the maintenance of the 
wife during a divorce suit ; it would be sufficient to continue 
the practice observed pursuant to law or agreement during 
the conjugal union, and therefore to prove such situation. 
In other words, if in accordance with matrimonial stipula- 
tions, or in default thereof the law, the husband is bound 
(as we explained in Chapter X.) to maintain the wife, she has 
nothing more to do than to prove the fact that the husband 
supported her in conformity with such principles, and when 
proved, the court would decree the continuance of the rule. 
As for the rest, according to our plan of reform, the case of 
dictating any order at all would not occur, since we do not 
accept divorce suits. 

(d) Children. By the 35th section of the Divorce Act, 
rule 1.04 of the procedure in these causes, and the Act 22 & 
23 Vict. cap. 61, the court has ample faculty to decree what 
it may think most suitable for the issue of a marriage as re- 
gards support, education, and contact with their parents, 
before or after pronouncing judgment in a cause of nullity, 
judicial separation, or divorce. A petition of one of the 
parents, or other kin, or friend interested in the fate of the 
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children should precede, from whence it is inferred that if 
the parents have made any special arrangement on the sub- 
ject it ought to be respected, unless the other individuals to 
■whom we have referred should apply to the court, and it 
should consider the conditions agreed upon in reference to 
the children to be prejudicial to them. The general prin- 
ciples the court keeps in view in such cases, and which 
according to our mode of thiuking should be observed, are 
explained in the said tenth Chapter. Ours resolve them- 
selves into the following : 1st, deference to agreements 
between parents ; 2nd, allotment of the children under seven 
years of age, and of the female issue of any age whatever to 
the mother, and of the males between seven and sixteen to 
the father ; 3rd, access of the parents to the children not in 
their custody ; 4th, modification of these rules by the 
court in very rare cases of evident need, but never to the 
extent of depriving parents of access to their children, unless 
in cases of madness or contagious disease. 

(e) Intervention, Pursuant to the 7th section of 23 & 
24 Vict. c. 144, any person may during the period between 
the pronouncing of the decree rdsi and making it absolute 
show cause why the decree nisi for a divorce shall not be 
made absolute by reason of the same having been obtained 
by collusion, or by reason of material facts not brought befor 
the court; and on cause being so shown, the court shall deal 
with the case by making the decree absolute, or by reversing 
the decree nisi, or by ordering further inquiry or otherwise, 
ns justice may require. By the same section the Queen's 
Proctor may, under the direction of the Attorney-General, 
intervene for the same purpose, and in any stage of the cause 
wJiatever, or before the decree nisi be made absolute, by 
reason of reports or information he may obtain from whom 
and howsoever. Although this intervention is allowed 



254 DIVORCE IN THE UNITED KINGDOM. 

whenever any circumstance can be alleged that would stand 
in the way of the final grant of the divorce, there will always 
be at the bottom a real or supposed collusion of the prin- 
cipal parties ; because, if there were not such collusion, or 
at least a tacit acquiescence of the party who, having the 
ability to, offers no opposition to the demand, it is obvious 
that the intervention would be needless. It comes then to 
the help of an assumed social intei'est, based on the refusal of 
a divorce to which both parties consent, an interest which 
can only consist in preventing divorce by mutual consent, or 
punishing the petitioner by frustrating his aim. From all 
such points of view we will discuss these questions in their 
proper place. 

III. — Analysis op the Grounds. Let us first remember 
what they are. In England the husband can petition for 
divorce on the ground of his wife's adultery ; the wife on 
that of her husband's adultery, provided, however, that 
there concur therein certain aggravating circumstances, such 
as bigamy, incest, rape, or unnatural excesses, or that the 
adultery be accompanied with cruelty or desertion for two 
or more years. In Scotland there are but two grounds, 
namely, adultery and desertion without sufficient cause for 
four years or upwards, provided that the absent husband 
refuse to resume cohabitation when called upon to do so. 
Taking as a basis principally the grounds in England, which 
are more numerous, we will investigate each one separately, 
and compare each section of the kingdom with the other. 

1. — Adultery. Is the principal ground in every country 
where divorce has been allowed. In some, as in the State 
of New York in the North American Union, it is the sole 
ground, and perhaps it may not be rash to say that in the 
majority of cases, as we perceive from what has happened in 
Scotland, there was no other ground, shortly after the 
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change of ideas in this respect took place in consequence of 
the Reformation. And the reason is obTions. The chauge 
was founded, as we have before seen, on the one hand, on 
the denial to matrimony of the character of a sacrament, and 
on the other, on the new interpretation given to the evan- 
gelical texts of St. Matthew. Other grounds were subse- 
quently admitted, and the question then virtually losing the 
religious character it had held, the opportunity offered itself 
of examining the philosophical reasons, or we may say the 
utility/, on which the several grounds rested. Now, then, 
why has it been persisted in, with such uniformity and 
tenacity, that adultery should be regarded as the first and 
most important ground for divorce 1 Two reasons have 
been alleged for it : 1st, that the matrimonial contract is in- 
fringed by it, and consequently that a right is acquired by 
the faithful party to its rescission j 2nd, that adultery is an 
offence, and, as such, justifies the dissolvition of the marriage. 
Though these allegations do not conflict, neither are they 
corroborative one of the other, and that isolates and weakens 
them. Let us, however, see what is their respective force. 

More than once we have remarked that the obligations 
imposed by matrimony under the law are not freely con- 
tracted, whence it follows that the infraction of one of these 
obligations should not, as in other contracts, beget the right 
of rescission. And precisely because for many ages this 
right was unknown, as even now it still is very generally in 
the case of mutual consent, we have denied to the institution 
of marriage the character of a rigorous contract. Moreover, 
the infringement of other obligations does not produce the 
like effect. We know the case of a wife who, on quitting 
the church where she had just vowed obedience to her hus- 
band, very distinctly declared to him that she had no in- 
tention of fulfilling that part of her engagement. More 
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than any other woman she needed the counsel and authority 
of the husband, owing to her excessive irritability, pride, 
and mental prejudices ; and less than any other woman was 
she disposed to be guided by her natural and lawful director. 
Hence she found herself constantly involved in diflficulties, 
which caused her husband continual annoyances. But her 
rebellious spirit did not constitute a ground of divorce ; nor 
is it indeed easy to assign limits to the duty of the wife to 
follow the advice of her husband. Nor is the infraction of 
other conjugal obligations, as, for example, adultery alone 
on the part of the husband (in England), or the want of pro- 
tection or sustenance which he owes to his wife, considered 
a ground. 

Adultery is regarded as an offence towards the other con- 
sort. We do not know to what extent the denomination may 
be correct. It is a fact that amongst many tribes of Asia, 
Africa, America and Oceania, fidelity, even of the wife, is 
not rigorously exacted ; and that even in nations as civilised 
as Greece and Rome, adultery was not looked upon with the 
same amount of odium as amongst modern Christian nations. 
Nevertheless, whatever may be the true evU inflicted on a 
husband by the infidelity of his wife, it cannot be denied 
that Jewish traditions have infused into European and 
American nations the idea that adultery is a heinous 
offence, especially when committed by the wife. But if 
(serious offences wei'e to be in general reckoned as a just 
; cause for divorce, attempts against life ought to be placed in 
the foremost rank ; and we know that neither this nor other 
grave offences between consorts afford of themselves ground 
to warrant it. There is consequently in' adultery something , 
more than offence : there is a certain impurity attributed to 
i the act by the Hebrew Bible, which makes the woman the 
i object of special aversion. From which we conclude, that 
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the religious idea subsists integrally at the bottom of the', 
aversion wherewith it is regarded, and of the consequences, \ 
now civil, civil and criminal before, with which adultery j 
has been visited. 

The adultery of the husband is not sufficient in England, . 
though it is in Scotland, to enable the wife to petition for J 
divorce, as we have already seen. The English law assumes 
that the adultery of the husband is per se less heinous than 
that of the wife, and requires, in order to balance it, that . 
aggravating circumstances, or other grounds that have no 
connection with it, should accompany it. Very few 
countries have pursued an analogous course. The majority 
have given to the husband's adultery the same force and 
the same legal effect as to the adultery of the wife ; and to 
this principle we only find three exceptions in the Appendix 
C, to be seen in Section III. 6, 12 and 39, namely : 1st, the 
State of Delaware in the North American Union, which 
does not establish as a ground of divorce the adultery of the 
husband ; 2nd, Kentucky, in the same Union, which, as is 
inferred, only makes the husband's adultery a cause of 
divorce when he has abandoned his wife, and lived six 
months in adultery ; 3rd, PanamS,, in the Colombian 
Union, where in addition to the husband's adultery, concu- 
binage is required. The law of Scotland is therefore in 
accordance with that of nearly every other country ; and 
now it may be asked whether it is not more rational than 
that of England. We are of opinion that the adultery of 
the man Ls, generally speaking, less serious than that of the 
woman ; though not exactly for the reason usually brought \ 
forward about the children, but for another, to which we 
attribute greater importance. The woman, as a rule, gives 
her affection before her person, and adultery with her is not/ 
in most cases an isolated act, but the effect of a new love,^ 

s ) 
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■whicli is not created save at the expense of the old one, and 
on that account, as well as because she has not the same 
1 facilities as the man to hide her error, we find that adultery 
j in her is so frequently accompanied with flight. Not so the 
i man, whose love is more sensual than affectionate, and who 
\ may be faithless to his wife without ceasing to love her, and 
without the necessity of deserting her. 

But how to measure or weigh the difference between the 
adultery of the one and the other consort ? Even admitting 
the difference in principle, very many cases would occur in 
which there was none. Compare the adultery of a wife 
who has yielded in a moment of unusual opportunity or 
temptation, with the husband who keeps a mistress in the 
conjugal dwelling or frequently resorts to brothels. The 
court of justice would not fail to take these and other 
similar circumstances into consideration, putting the law 
aside, and probably it did take them into account in Case 1 
of the before-cited Appendix, in pronouncing that there was 
cruelty de facto, which it would not perhaps have so 
characterised had it not been in order to give to the 
scandalous adultery of the husband the necessary effects in 
favour of the wife. Such is ever the case with regard to 
defective laws. 

Finally, we will draw attention to the law of Scotland, 
in so far as it prohibits the consort divorced for adultery 
to contract marriage with his or her paramour. Is it by 
way of punishment? We do not quite see in what it 
consists. Is it to satisfy the injured consort ? We presume 
that if he or she be like the generality of mankind and 
possess common sense, it will signify very little to him (or 
her as the case may be) who succeeds him or her in the new 
bondage entered into by the ex-consort. The legislation of 
some countries, which did not allow divorce, prohibited an 
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adulterous spouse to marry his accomplice on the death of 
the other consort, which, as we understand, tended to 
prevent the infliction of death by violence with a view to 
dissolve the marriage tie and contract it anew. But in 
Scotland, and wherever divorce is allowed for adultery, it 
cannot have the same end in view. What will be the 
consequence of this law 1 To diminish adultery 1 It is a 
question of statistics, but in default of data, and regarding 
only human nature, we are of opinion that the decrease, if 
any, will not be very appreciable. And looking at the 
passion which leads to adultery, who does not perceive the 
danger of plots against life, before the adultery or the 
passion be discovered ? And what can one consort gain 
by the material fidelity of the other if his or her afiection 
be changed into hate ? 

2. — Aggravating circumstances. The English law regards 
incest, bigamy, rape, &c., concurring with the adultery of 
the husband, as on a level with the adultery of the wife. 
For our part we cannot quite comprehend the philosophy 
of the law. Let us take the case of incestuous adultery 
with the wife's sister or aunt. It is quite possible that the 
wife would feel more mortified than if her rival had been a 
stranger; but her additional grief does not emanate from 
the husband, but from the rival. And if the adultery be 
committed with a relation of the husband, say his brother's 
widow, in what way would this particularly ofiend the 
wife? We might apply the same remark to adultery 
committed by means of bigamy, or rape, for we are not 
aware why it should cause special annoyance to the wife. 
In the first case the new marriage would be void ; and if 
the woman with whom he went through the ceremony of 
marriage should be ignorant of the former union, it would 
be she who would have most cause of complaint : in the 

S 2 
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second case the victim would be pitied even by the injured 
wife, but we cannot see how the offence could be greater. 
In regard to unnatural crimes, which no other legislation 
mentions, we think it would have been better to have kept 
silence or allude to them in a more general manner, so as 
not to wound delicacy. But since they have been specified, 
it should have been done thoroughly, without omitting 
solitary indulgence, of which there are not wanting exam- 
ples in married men. Nevertheless these disorders, quite 
enough to inspire contempt for the husband practising them, 
do not fconstitute a particular offence, unless it be against 
the dignity of human nature. 

3. — Cruelty. Is one of the necessary concomitants of 
adultery in the husband to warrant the wife's petition for 
divorce ; adultery alone is only a cause for judicial separa- 
tion. Reserving for another occasion to explain what con- 
cerns the definition of the word and what constitutes 
evidence of cruelty, we will only attempt in this place to 
examine, or rather to propoiind the question, why is not 
cruelty, independent of adultery, a sufficient cause for 
divorce 1 In fact, we cannot find any but the most conclu- 
sive answer, since it is the most evasive of all answers, 
namely, "because the law so disposes." Cases of cruelty 
there are, both physical and moral, which a wife would feel 
far more poignantly than repeated acts of adultery in her 
husband ; and after all it is nothing more than the pain in- 
flicted on one consort by the other that guides or should 
guide the legislator in fixing the grounds of divorce. Here 
are a couple of good samples, in each of which the cruelty 
surpasses the worst form of adultery. 

We copy from the Daily News, of October 12th, 1877. 
"At the town hall, Sheffield, on Wednesday morning, be- 
fore the stipendiary magistrate, a shoemaker, named John 
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Harris, who lives in White Bear-walk, was charged under 
a warrant with having committed' a most brutal assault 
upon his wife, Jane Harris. The prosecutrix stated that on 
Sunday night her husband did not come home until very 
late, and having left a fire for him, she went to bed with 
the children. Between twelve and one o'clock the prisoner 
came home very drunk, and fetched her downstairs, and 
after making use of most abusive language, he threatened 
to put her into the oven. She begged him to let her alone 
and go to bed ; but he took her in his arms, and tried to 
put her in the oven. She struggled and prevented him 
from carrying out his purpose, and he then tore her night- 
dress from her back, and held her in front of the fire, and 
turned her round like a piece of beef. She screamed and at 
last got away from him, and was going out of the house to 
call a policeman, when the prisoner caiight hold of her, and 
commenced kicking her about the back and legs. All the 
time he used the most fearful language, which the children, 
who were huddled together on the stairs, heard. Her hus- 
band was a quiet man when he was sober j but he was 
drunk more often than he was sober. He generally started 
to drink on Saturday, and sometimes kept on until Wednes- 
day or Thursday. He was frequently drunk two or three 
times a week. The prisoner denied having committed the 
assault ; but the charge was clearly proved by his little 
daughter, who saw the whole affair. He was bound over 
' to keep the peace for six months ; ' but as he did not find 
the sureties, he was sent to Wakefield. — Sheffield Indepen- 
dent." 

We borrow the following extract from Mr. Bobert Cullen 
Dewy's Manned on Divorce. — "Moral chastisement, exer- 
cised to the ruin of the petitioner's health, is a sufficient 
ground for invoking ' the interference of the court,' provided 
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tlie troubles of the petitioner are not owing to the peti- 
tioner's own misconduct. Where a husband kept away 
from his wife all day, ' except at family prayers,' occupied a 
separate bedroom, forbade her to visit the poor, gave her no 
money, and never spoke to her, except to reproach her or 
give her orders, insisted on seeing all her letters before she 
posted them, forbade her friends the house, deposed her 
from her position as mistress of the house, and treated her 
in such a manner that at last her health gave way, and 
paralysis or madness seemed imminent, the court decided 
that the husband was guilty of cruelty." 

The author, stating some of the acts that have been held 
oiot to constitute cruelty, mentions " drunkenness, and vio- 
lence when drunk ; " and if we take into account the 
tendency to drunkenness, so frequent amongst certain 
classes of the English population, and the common belief 
that the husband has unlimited powers over his wife, it 
will be understood why such cases as the one first cited are 
so prevalent and so serious. It is, however, a sad consola- 
tion for the wife to know that the husband was intoxicated 
when he ill-treated her to the extent of endangering her 
life ; and if the husband is a Harris who passes half his 
time under the influence of drink, the wife is virtually con- 
demned to death, remaining ignorant only of the day of 
her execution. In the second case it is to be noted that, 
although he tormented his wife in the most atrocious manner, 
he was a " very religious " man, for he never absented himself 
from family worship, the only part of the day he passed 
■with his wife. We mention the fact, because it forms a part 
of the prudish and conventional morality, which has still 
' far too many followers in the country. 

It is of late that, in an Act called the " Matrimonial 
Causes Acts Amendment Act," Lord Penzance introduced a 
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clause for the purpose of protecting wives from the violence 
of their lords and masters. Pursuant thereto the magis- 
trate may temporarily remove the wife from the control of 
the husband, and even decree judicial separation, should the 
acts of ill-treatment be repeated. But as a rule the magis- 
trates are indulgent enough towards the wife-beaters, which 
partly arises from the fear of embittering the wife's condi- 
tion after the husband has suffered punishment for the first 
attacks, and is naturally infuriated against his accuser. To 
prevent it she may have recourse to judicial separation; 
but this is never decreed until after very serious attacks, 
rendering cohabitation perilous, and which may very likely 
be repeated, perhaps fatally, even before separation should 
come to be decreed. The following cases and reflections 
given in a leading article of the Daily News of the 4tli of 
July, 1878, sufficiently illustrate the matter. 

" In these early days we can yet hope that Miss Cobbe's 
faith in the magistrates may be proved a just one. But, 
not to give all impromising instances, here are one or two 
that are ominous. Richard Goom, ' frequently drunk,' has 
for four years left the labour of maintaining himself and the 
family to his wife, whom he has ill-treated ; finally, on 
Saturday week, he struck her a violent blow on the head, 
then knocked her down, and kicked her in so savage a 
manner that he was sentenced to four months' imprisonment. 
He told the constable who took him into custody his 
threatening intentions towards her and the ' whole lot ' by 
and by when he comes out of prison. The poor woman ap- 
pealed to Mr. Chance for the protection the new law enables 
him to give her; Mr. Chance replied that he would certainly 
grant her a separation under the new Act, ' if her husband 
ill-used her when he came out of prison.' A hopeful if 
for Mrs. Goom ! If, as is pretty certain to be the case, 
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Mr. Goom celebrates his release and compensates himself 
for his enforced long abstinence from, kicking by a yet more 
vigorous onslaught, she can, if she survives, remind Mr, 
Chance of his obliging promise. Francis M 'Coomb, de- 
scribed as a furniture dealer, was accused of violently as- 
saulting his wife. Here the case, in itself, is not a strong 
one ; because the sitting magistrate, Mr. Bridge, believed 
the account of the violence to be exaggerated. The notice- 
able point is that his refusal to grant the separation was on 
the ground that the parties were in a position to go to the 
Divorce Court. If, then, Mr. Bridge had committed Francis 
M'Coomb to gaol for a ferocious assault and had understood 
that the wife's future safety was in peril, he would have 
bidden her to remain in peril until she made life and limbs 
secure under the authority of the Divorce Court — that is, 
after a lengthened process, which, even if she could find free- 
dom and means to put it in motion at all, would not make 
her husband's treatment of her gentle in the meanwhile." 

There are no secure means of protection for the unfortu- 
nate wives, victims of brutal husbands, save easy divorce, 
such as we propose in the following chapter, together with 
the other clauses of our proposed bill with reference to 
maintenance, &c. But if the action of divorce is to remain, 
the wife would have to be promptly received by the court, 
in the act of presenting her petition, " founded on ill-treat- 
ment," in order to remove her from the power of her 
husband during the suit, and compel him to provide her 
with necessary support (if he were bound by the general 
rule). The greater the facilities afibrded to the wife to 
prosecute her suit, the greater will be her security against 
the husband, should he not wish for divorce; and if he so 
desire, he will make no opposition to the demand. Any 
way, it is impossible to conceive a juster ground for divorce 
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than cruelty alone. To require as a necessary condition 
that it should be accompanied with adultery is incompre- 
hensible. It is not less so that it affords gi-ound for judicial 
separation, but not for divorce. Why the difference 1 Nor 
do we understand who gains by the consorts, including the 
victim, passing their lives alone, as long as both preserve it. 
Finally, it seems to ns very strange that in Scotland ill- 
treatment has not been declaimed a ground, absolute or 
partial, of divorce ; and on this point her legislation appears 
to us inferior to that of England. 

4. — Desertion. We leave for another place, as we have 
done in reference to the other grounds, all matters relating 
to the definition and evidence of desertion. This act, as the 
previous one, gives a right to judicial separation when it 
occurs alone, and to divorce when accompanied by adultery 
on the part of the husband. In the first case it must have 
continued for two years and upwards, and "without 
cause ;" in the second it must have been for two years or 
upwards, and without reasonable excuse. The reason of all 
these differences is beyond our comprehension. What we 
clearly perceive is that desertion for a certain length of time 
is an act contrary to the aim of marriage;, and that deser- 
tion as well as the refusal to live together as husband and 
wife, even when there maybe apparent cohabitation, physical 
incapacity to fulfil the end of conjugal union, though it may 
supervene subsequent to its celebration, contagious diseases, 
and everything that is opposed to matrimony or may com- 
promise the health of one or the other consort, ought to 
furnish a legal ground of divorce, as it justly is in the eye of 
philosophy and reason, or in other words, of utilitarian 
nomology. Here the legislation of Scotland, according to 
whicb desertion for more than four years is of itself sufficient 
ground for divorce, seems to us very superior to that of 
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England ; and if we should have any objection to offer 
thereto, it would be that it fixes a very long period, and 
requires previous unheeded invitation to the absent consort, 
in order to bring the action for divorce. 

What more sad than the situation of a consort, abandoned 
without just cause, and who neither enjoys the benefits of 
matriniODy nor is at liberty to seek them in fresh nuptials ? 
It is not therefore to be wondered at that many consorts so 
situated contract other unions, either de facto or by an un- 
lawful and void marriage. And on this ground we note an 
inconsistency in the law ; for whilst it annuls the marriage 
contracted by the abandoned consort, it exempts him or her 
from the penalty of bigamy, if a certain period has elapsed 
since the desertion. The law of Holland (Appendix ii., 
11) is curious and reasonable. According thereto, if a 
consort be absent for ten years, and the other contract 
marriage, the first one is ipso facto dissolved, and the 
second valid. But why require ten years ? Our opinion is 
that after two years the deserted consort has formed his or 
her plan of life, and that if he or she (as the case may be) 
be not a privileged individual, of whom the amorous passion 
exacts little or nothing, he will have found himself under 
the necessity of seeking to satisfy it some way or another. 
To enable him to do so in the most natural and honourable 
manner possible, the law should allow him to foi'm a new 
alliance after such lapse of time. 

Discoursing on two cases of bigamy it relates to, and in 
which the culprits had not contracted fresh nuptials until 
many years after they had been unjustly desei-ted by their 
consorts, the Daili/ Telegraph of the 28th of October, 1876, 
says : " If these sentences had been passed without remark, 
they would not perhaps have suggested any comment. Both 
the man and the woman broke the law. It was due to the 
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offended majesty of Justice that they should be punished, 
and we frankly admit that the penalty inflicted would some 
years ago have been much more severe. But Mr. Commis- 
sionei- Kerr was not content with merely passing sentence. 
He admonished his prisoners as to the heinous offence they 
had committed in breaking the marriage tie. He said the 
man treated it with 'levity,' and, as for the woman, she 
had made a ' mockery ' of it. Would it not be more reason- 
able to condemn the imperfect condition of a marriage law 
which sanctifies the desertion of a faithless spouse and 
condemns the man or woman who has been forsaken either 
to a widowed life or one of sin ? Would it be altogether 
useless if, when such cases as these came before them, our 
judges took occasion to direct public attention to the fact 
that the present state of our code relating to divorce actually 
tempts men and women to break the law, and that it ought 
to be brought into better harmony with the exigencies of 
practical life and with the conscience and feelings of the 
people 1 We are no advocates for an extreme change in the 
enactments regulating marriage. We do not want to see 
the practice of granting divorces on the mere application of 
either side introduced into our country. Excessive licence 
in this respect led to disastrous results in ancient Rome. 
De Quincey, in his matchless sketches of the Csesars, says : 
'Scarcely a family has come down to our knowledge that 
could not in one generation enumerate a long catalogue of 
divorces within its own contracted circle. Every man had 
married a series of wives, every woman a series of husbands.' 
" But there is such a thing as being over-strict as well as 
over-lax, and when we consider that our law as it stands 
does not admit prolonged and malicious desertion alone as a 
justification for dissolving marriage, we have little difficulty 
in understanding how harshly it operates in many cases, and 
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how in such instances as those that came before Mr. Com- 
missioner Kerr, it tempts people who are ginned against into 
sinning. When a man is deserted for seventeen years by 
his wife, he is, to put it mildly, apt to form some other 
attachment. In such a case one of two things happens. 
Either men and women agree to cohabit illicity, or the 
woman, under the influence of a perverted conscience, insists 

on the matrimonial ceremony being performed 

The time has come when liberty of divorce in this country 
should be less stringently restricted. Some twenty years 
ago people were terrified at the profanity of those, who not 
being rich enough to pay for a special Act of Parliament, 
proposed to have their marriages dissolved. Then it was 
only possible to get law reformers to pass an act allowing 
conjugal infidelity on the part of the wife, and conjugal 
infidelity plus cruelty or desertion on the part of the 
husband, to be held as justifying dissolution of marriage. 
But is it reasonable that prolonged and wilful desertion 
alone should not be an equally good plea for freedom? 
Nearly all Protestant countries, save England, adopt this view 

indeed they go much further, and that too 

without faring much worse as regards public morals. Is it 
beyond the 'just and honest liberty ' of a man to refuse to 
remain wifeless for no better reason than that the woman 
he manied ' deserts ' him, and is cunning enough to avoid 
being found guilty of adultery ? If maiTiage be ' the proper 
sphere of woman,' must it also be her destiny to live in 
enforced widowhood because she happens to be tied by the 
law to some ruffian who plunders her of all her portable 
property, and then leaves her destitute to fight the battle 
of life unprotected and alone 1 " 

IV. Exceptions and Counter-charges. The defendant 

in a divorce suit may destroy the effect of the action, by 
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opposing to the demand certain exceptions, or some counter- 
charges, although the charge of the plaintiflF be completely 
proved. The result is then the refusal of the divorce. 
It is not easy to comprehend the grounds of the prin- 
ciple in general, if divorce be regarded as a means for 
terminating a union that has become alike painful for both 
consorts. But the law has not yet openly considered 
divorce under this light. It is rather a satisfaction given to 
one of the consorts for wrongs inflicted by the other, and 
those wrongs furnish the grounds. Consequently everything 
tending to prove that the act deemed offensive by the law 
has not been so regarded by the consort it assumes to be 
offended, or that he did not attach sufficient importance to 
it, or that he was induced to pardon it, has for its legal 
effect to undo the offence and bar the divorce. So singular 
an idea will become more apparent on examination of each 
one of the infirmative acts of the demand, the principal of 
which are taken from the same statute that granted divorce 
in England, namely, 20 & 21 Vict. c. 85. 

1. — Gondoncttion. Is pardon of the alleged wrong, either 
expressly or tacitly, by words . or by deeds. Should a con- 
sort commit adultery, and the other knowing it should 
subsequently cohabit " as man and wife,'' the offence would 
be held as condoned, and the offended party would not be 
able afterwards to bring hia or her suit of divorce ; unless 
the wrong being repeated, he or she failed to pardon it. 
But if the adultery were committed as long as ten or more 
years previously, and had not been discovered by the hus- 
band, he retains his right to divorce, provided, however, that 
he display the proper degree of resentment, and refuse to 
pardon. Let us suppose, for instance, that a' husband has 
oommitted an act of adultery of which the wife is ignorant, 
whom he afterwards treats with cruelty, which from motives 
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of prudence she pardons. If she discover the act of adultery, 
she can no longer bring her action for divorce, though she 
may feel conviuced in her own mind that the ill-treatment 
■wUl be repeated and endanger her life. "But condonation 
must not be presumed in all cases from a continuance of 
cohabitation. In cases of cruelty, for instance, the cohabita- 
tion may be continued, not because there is an intention to 
condone, or because there is no apprehension of violence, 
but because of the fear of some evil which is considered 
greater than personal injury, e. g., the privation of children " 
(Cullen Dewy). In these cases, then, the pardon must be 
express. 

2. — Delay. As seen in Appendix C. ii, 2, the court may 
refuse a demand for divorce which has not been made with 
sufficient promptness, or as the author we have just quoted 
says : " The court has a discretionary power to refuse a 
decree in a suit for dissolution of marriage, if the petitioner 
has been guilty of unreasonable delay in presenting or 
prosecuting the petition. It is therefore important the 
petitioner should be prompt in seeking relief. There may 
be good reasons for not proceeding promptly ; but these 
should be properly brought before the court, or the petition 
may have been filed in vain. Want of funds is a good 
reason for delay. But where the delay is such as to make 
it appear that the petitioner is insensible to the injury 
complained of, the court will not give the relief prayed 
{Pellew V. Pellew)." This infirmative fact bears analogy to 
the previous one : perhaps it is understood to be a semi- 
condonation. And in fact condonation may proceed either 
from generosity or from indifference ; and either of these 
sentiments, or at all events the last-named, may occasion the 
delay on the part of the petitioner. 

3. — Collusion. Such is the term applied to concert between 
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both parties ia a suit, tending to the same object, namely, 
to procure divorce. The Scotch, equally with the English 
law, is very severe on this point. Both require that the 
parties should be incensed one against the other ; that the 
defendant should be opposed to divorce, though knowing 
there is cause for its being decreed, and that such cause can 
be proved. In the matter of collusion, under the same term 
two very distinct things are confounded. It may happen 
that acts affording grounds for divorce are planned between 
the consorts or knowingly produced by their acting together 
in concert ; and it may happen that the acts being done 
hffnA fide, i.e., without agreement, and rather in spite of 
the injured party, they may both afterwards find out the 
impossibility of a reconciliation and the mutual advantage 
of being divorced. Todd v. Todd, referred to by Mr. Cul- 
len Dewy is these words, is an example of the case in which 
the grounds are produced by agreement. " In the first- 
mentioned case it was proved that a husband deserted his 
wife, whom he hated ; that he wrote letters to her promising 
to let her be divorced ; that while openly refusing to give 
her his address he secretly supplied her with it from time to 
time whenever he changed his abode ; that her agents were 
sent to the places he indicated in order to watch him, and 
that he gave them the opportunity of obtaining evidence 
which led to the conclusion that adultery had been commit- 
ted. The court held that there was a clear case of collusion, 
and the petition by the wife for a divorce on the ground of 
adultery and desertion was in consequence dismissed." 

A case of this nature is equivalent in reality to a means 
of divorce "by mutual consent ;" and as the law admits no 
such ground, it is perfectly intelligible why it should seek 
to prevent whatever may be tantamount thereto. But the 
aim of the law is not quite so apparent when the grounds of 
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divorce have occurred independently of the will of the 
petitiuner, as in cases 16 and 40, Appendix D. After 
having occurred in spite of themselves, and when the con- 
sorts were separated, they both became convinced of the ex- 
pediency of a dissolution that would allow them to contract 
mai-riage anew, or render their position less dishonourable, 
even though they might prefer to remain single. In Case 
16 there was no question as to the wife's adultery, and 
nothing tended to prove that the husband had consented 
thereto. He reconciled himself first to the situation, which 
he had not intentionally created ; and subsequently, re- 
flecting that he might gain something by it, proposi-d to his 
wife " not to oppose the divorce that he intended petitioning 
for, to enable him to marry a rich woman," and &he agreed. 
To justify the intervention of the Attorney-General and the 
consequent revocation of the decree nisi, it is reiquisite to 
assume that the way in which- they lived as separated and 
adulterous consorts, at least one of them, if not both, was 
prefei'able to the man-iage they might have been enabled to 
contract, the wife with her lover, and the husband " with a 
rich woman." 

Case 40 is a very remarkable one. The Attorney-General, 
assisted by the Queen's Proctor, thought he had obtained a 
great triumph by preventing the divorce of Lord and Lady 
A. And it was a triumph in a judicial point of view, pro- 
bably the only one that engaged his professional attention. 
Behind it, however, there is something more important, and 
that is public morality ; and we cannot see in what respect 
it could be a gainer, when every one else was a loser. As 
to reconciliation between the consorts, it was out of the 
question. On the probability that the judicial triumph of 
the Crown would sever the illegal tie between Lady A and 
Lord B, there is not the slightest indication. Had the 
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divorce been consummated, and supposing a union between 
the lovers to have been possible, the gi-ouud being prepared 
for it, a couple of marriages, new and real marriages, could 
have taken place. In regard to Lord A., married when 
quite a youth, and when he himself was probably not aware 
of his own temperament, perhaps "he was not a maa to 
marry, and preferred to amuse himself," as a husband said 
in the case, M. v. M., before the Divorce Court on the 9th 
of November, 1876. And the best thing he could have 
done was " to preserve his freedom," without compromising 
another's liberty. In conclusion, and until divorce be 
granted by mutual consent, we would propose : 1st, that the 
name and consequences of collusion should be reserved for 
cases in which the grounds for divorce are jointly planned or 
produced ; 2nd, that when neither case has occurred, the 
imderstanding between the parties (which hurts no one) 
should not be regarded as infirmative of the divorce. 

4. — Connivance. Is the consent or complicity of a consort 
in the act which otherwise would constitute an ofitnce, and 
by reason of his or her not regarding that act as an offence, 
the Jaw denies to him the right of divorce. The following 
case, taken from the same work we have lately cited, is a 
clear example of connivance : " In the case of Walton v. 
Walton it was proved that the wife had committed adultery 
on several occasions during three years ; that during that 
period she gave birth to a child, of which the husband 
admitted he believed the co-respondent to be the father; that 
nevertheless he allowed the co-respondent to continue his 
visits to the house ; that subsequently the wife left her 
husband, and went to the house of the co-respondent and lived 
with him as his wife ; that a deed of separation was then 
drawn up, to which the husband, the wife, and the co- 
respondent, as the wife's trustee, were parties ; that by that 

T 
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deed the co-respondent covenanted to indemnify the husband 
against the wife's debts, and that she should not molest him, 
and she should maintain the child, while the husband on his 
part covenanted to permit his wife to live separate from 
him, as if she was unmarried, and allow her money for her 
support." 

If it should appear that the causative act of the divorce 
has been tolerated or consented to with a view to petition 
for the dissolution, it is held to be a case very much 
resembling those which, as we stated in the preceding pata- 
graph, would be tantamount to a mutual agreement for 
divorce, which is not now allowed. But when nothing more 
than indifference has existed, proceeding from debility, 
covetousness, or philosophical resignation, which could last 
no longer, whatever may be the judgment formed of the 
dignity of the petitioner, it is impossible to demonstrate the 
utility to any one of rejecting the petition. 

5. — Negligence. "The coui't has also a discretionary 
power vested in it to refuse a decree if the petitioner has by 
wilful neglect or misconduct conduced or led to the adultery 
complained of." This is not a question of complicity, pro- 
perly speaking, but of responsibility foiinded on a course of 
conduct which has led to the causative act of divorce. 
Nothing more difficult than the conduct of a husband in this 
respect. If he introduce friends into his house, he exposes 
himself to the consequences we see in Case 11 and others 
given in Appendix D. If he become jealous and watchful, 
he renders himself odious to his wife, and may, by way of 
conl/re-coup, share the fate of the Jealous Estremaduran 
IZeloso JSstremeno) of Cervantes. But at all events the 
ground for this counter-charge is of the same nature as that 
of the others. We infer that nobody has a right to complain 
because of injuries he has himself provoked. But when 
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imprudence does not extend so far as to incite to or neces- 
sarily induce the culpable act, the chastisement is too severe. 
And in any case, what advantage is the refusal of the divorce 
to any one 1 The number of illicit unions that are formed 
is the natural and almost invariable result of suits sentenced 
against the petitioner. 

6. — Misconduct. It will be seen by Appendix 0, ii. 2, 
that the Court of Divorce in England " is not bound " to 
decree divorce, even if there be sufficient cause whenever the 
petitioner be guilty of adultery, cruelty, or unjustifiable 
desertion. As the desertion may have given rise to and 
will frequently be the cause of the act on which the petition 
of divorce is based, it is included in the previous paragraph. 
It is only necessary to remark that no fixed duration is 
assigned to it if it be alleged as a counter-charge, and conse- 
quently it could not be pleaded as the occasion of the fault 
or charge on which the petition is founded ; nor would it be 
requisite, since desertion as such is of itself a legitimate 
counter-charge. And then it is in the same predicament as 
adultery and as cruelty, which may be pleaded as a set off 
of one debt against another. The code of honour, they say, 
prohibits an injured party, who resents one injury by 
another, from challenging the offender, he having deprived 
himself of the right by his indiscretion. Here we find the 
same principle ; so that the law in England is consistent 
with its theory of personal wrongs as to charges and counter- 
charges in the matter of divorce. The law of Scotland is 
not equally so, and at all events has more clearly perceived 
the incongruity of condemning consorts to solitude or 
irregularities, owing to their having to a certain extent 
offended one another. 

This part (section 31) of the above-mentioned statute 
clearly shows the spirit in which it was framed, according to 

T 2 
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the Daily Telegraph. It encountered strong prejudices, 
which even now scarcely begin to relax ; and not only the 
grounds for divorces were excessively limited, but restric- 
tions of another character were found for it, as are the 
capricious exceptions we have been investigating. Religious 
sentimentality, traditions — everything was consulted rather 
[than utility. As this was not taken as the guiding prin- 
ciple, divorce has instinctively been made more difiBcult, 
even in cases where it was intended to grant it, and 
occasionally the law has gone so far as to bar, if we may say 
so, every avenue. Such is the case when the respondent can 
recriminate ; if he do so, he destroys by the exception the 
effect of the petition ; if he do not, his silence is looked upon 
as collusion, and the Queen's Proctor at once comes forward 
to prevent the divorce. Of this fact we find examples in 
Brwmmotid v. JDrummond, 30 L. I. Prob. and Mat. 88, 177, 
and in Keller v. Keller, before the Court at Westminster on 
the 11th of July, 1878. A settled principle and course 
have been wanting, and so long as we do not proceed in this 
braueh of legislation as in others, " considering only the 
prej onderance of good," everything will appear anomalous, 
and 'Jf, tiroes incomprehensible. 
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CHAPTER XIII. 

DEVELOPMENT OF WHICH DIVORCE IS SUSCEPTIBLE. 

I. — Niw Grounds. Although timidly established in 
England, and here as in Scotland on very narrow grounds, 
divorce, like every other human institution, must rest on 
the principle of utility. Look whichever way we may, the 
social convenience and the interest of the consorts, the 
principal parties concerned, must have governed, at least in 
a measure, the conduct of those who, being in the requisite 
position, have helped to establish the institution now under 
discussion. Nor cau the question be placed on any other 
footing. Whether we speak of justice or of right, whether 
of morality or of alleviation, it amounts to nothing more, in 
the last resort, than social utility, an ultimate advantage, 
which may embrace a determined number (great or small), 
an undefined number (limited or vast), of individuals or 
members of society. We cannot possibly conceive any 
other ground of discussion ; and consequently we will con. 
fine ourselves to that ground in treating of the causes, 
whether admitted or admissible, for which divorce is granted 
in the United Kingdom. 

lu fact, why has adultery been deemed a just ground for 
divorce 1 Whether we call it an oflTence, infraction, or by 
any other name, it wounds the consort against whom the 
act of infidelity has been committed. If adultery did not 
aflfect the felicity of this consort, as in certain nations to 
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which we have before referred, there would be no reason 
why it should be constituted a ground of divorce. We say 
as much of the other grounds allowed in England and in 
Scotland, whether alone, or in combination with a view to 
strengthen one another. Now, it appears to us evident, as 
stated in the preceding chapter, that desertion and cruelty 
are, in the eye of philosophy, that is to say, utility and 
ultimate welfare, adequate grounds of divorce, even when 
considered alone. Nobody would be surprised if Parliament 
in its next session, or within two or three years, should pass 
an Act assigning as grounds of divorce in the United King- 
dom, in addition to adultery, (as) desertion, (J) ill-treatment 
or cruelty. But in the debate on the Bill there would not 
be wanting those who would ask if there were not other still 
stronger causes of suffering in wedlock, inflicted on one 
consort by the other, and suffering of such a nature as would 
render the life in common as insupportable as adultery and 
cruelty, or counteract the aim of marriage, and reduce one 
or both consorts to the same isolated condition as desertion. 
Many of the States that have admitted divorce recognise, 
as amongst its grounds, condemnation of one of the consorts 
to imprisonment for a certain number of years. The fact, 
regarded in conjunction with all its bearings, partakes or 
may partake of the two circumstances which concur in the 
grounds established in England and Scotland. An example 
taken from real life will demonstrate this more clearly. 
■ We copy the extract from a newspaper dated the 31st of 
May, 1878, reporting the case Cook v. Cook tried before tl^e 
Divorce Court in London on the 30th of the same mouth. 
" This was the petition of the wife, Mrs. EUzabeth Alice 
Cook, for the dissolution of the marriage by reason of the 
cruelty and infidelity of her husband, a convict, who is now- 
undergoing five years' penal servitude for unlawfully wound- 
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ing a person of the name of Harriet Edwards. He appeared 
to defend the suit, and was in charge of two warders. 
A ccording to the evidence of the petitioner, she said that 
the marriage took place in 1876 at Islington. At the time 
she was a widow, and was the proprietress of the Ladbroke 
Hotel, Notting Hill. After the marriage the respondent 
treated her with great cruelty. While walking with him in 
April of last year he was arrested on the charge of unlaw- 
fully wounding, and convicted. Mr. Cook, who wore the 
convict dress, was examined, and denied the charges. Jn 
the result, Sir J. Hannen came to the conclusion that the 
cruelty was not established, but the other charge was. A 
decree of judicial separation, with costs, was granted." 

Thus placed, a woman suffered an affront which may very 
well be likened to an injury, besides having incurred the 
risk of being wounded or killed on the expiration of the 
convict's sentence, had there been no judicial separation, 
which in the present instance only resulted from an ex- 
traneous ground. But for all purposes she is precisely in 
the same position as if her husband had abandoned her ; for 
although the abandonment may be of fixed duration, it is 
sufficiently protracted in respect of all the wants and 
temptations of a single woman who cannot marry. The 
judicial separation here decreed, though it free her from 
maltreatment after the expiry of her husband's term of 
punishment, augments the other perils arising from deser- 
tion ; and if, as is possible, Mrs. Cook had a wish and a 
chance of contracting a fresh matrimonial engagement, it is 
doubtful whether she would regard the judicial separation as 
favourable. We were acquainted in New York, a State 
which does not allow the ground we are discussing, with a 
lp,dy whose husband had been condemned to penal servitude 
for life or a very long term. She was young, beautiful. 
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educated, and amiable, and it was not long before she con- 
tracted intimate relations with a gentleman who would in 
all probability have given her his hand had she been able to 
marry. Such are the gains to morality from the want of 
foresight in the law. 

Continuing an article, Bcnmd about Frcmce, from which 
we copied a portion ia the previous Chapter, Mr. Granville 
Murray says : — " After these two casualties, there is not 
much pathos to be got out of the case of a bridegroom who 
was arrested for theft the other day in the very midst of his 
wedding ball, and yet even here the plight of the bride 
must be pronounced pitiable. It seems that the bride- 
groom, who is a young tradesman, wishing to put more 
furniture into the shop over which his wife was to preside, 
applied for a loan to a wealthy widow aunt. The aunt 
refused, and the young tradesman, moved by the evil one, 
helped himself to the contents of her desk while she slept. 
An accident caused suspicions to fasten upon him, and he 
was apprehended, as above said, between a polka and a 
quadrille ; meanwhile his maiden bride sits weeping in the 
house of her parents, who are the more furious as there is no 
possibility of getting the marriage cancelled. In England a 
divorce would possibly be obtainable under such circum- 
stances, but in France the wife can hope for nothing more 
than a judicial separation ; so that unless she forgive her 
husband [after his term of penalty — Ph.], she will have to 
remain JUle-v&woe till death cuts her bridal knot." Her lot 
would have been no better in England, and perhaps it might 
have been worse if the maiden-widow had contented herself 
with a judicial separation, for not even that could have been 
here obtained, according to the tenour of the law, unless the 
compassion of the court had conveniently stretched it. 
Now, we trust that if the reader should feel any scruples to 
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allow this ground of divorce, and its kindred desertion, he 
may soon lose them. 

But we have still to beg him to follow us in a short ex- 
cursion to the residence of M. A. Naquet, who will tell us 
something interesting about a bill {projet de hi), to which 
his book, Le Divorce, before quoted, relates : " How many 
letters and how many visits have I received since I laid my 
bill before the Assembly ! How many men and how many 
women have congratulated me on my initiative, and fre- 
quently, too, with tears in their eyes ! Now it is a young 
lady of 22, mother of a couple of children, whom her hus- 
band has finally deserted, and who of herself is unable to 
support her children ; she has met with an honest man who 
loves her, and who would willingly share with her, by mar- 
rying, the heavy charge, but the law forbids it ; and it is 
the more to be regretted, since the unhappy woman has not 
even the opportunity of enjoying a widowhood if her hus- 
band should die, for having disappeared, the wife would be 
unable to prove his death. Ihe law compels her to perish 
of grief, or accept as a paramour the man she is not allowed 
to take as a husband. With what reason shall she be re- 
proached, should she determine to adopt the latter course ? 

" Anon, it is a worthy man, a bookseller, who is married 
to a woman he loves. One fine day he receives a letter inform- 
ing him that she has gone off with a priest, who has abandoned 
the sacerdotal career, and adds : ' I have journeyed through 
life at your side for a long time ; forget it, and may you 
be happy ! ' I have seen this man, who called at my house, 
weeping bitterly, ' Sir,' he said to me, ' I was made to be a 
family-man. Were I divorced, I would marry again. I 
should have children who would be my delight, and by that 
means I would do my best to forget those villains. But as 
I am denied this supreme consolation, there is no remedy 
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for my despair, and ■who knows to whab extent that des- 
peration may carry me. Should I meet them, I would kill 
them ; whereas, if married, I would have pardoned them.' 

" Next enters a woman whose husband has been con- 
demned to twenty years' penal servitude. She is the wife 
of a convict ; she labours under a stigma which she by no 
means deserves, and suffers as our forefathers said, a capital 
punishment such as would be felt by one alive being bound 
to a corpse. I must stop with these instances, for I could 
quote them without end and publish the numerous docu- 
ments I have'received during the last three months ; but to 
go on multiplying them would be futile, since any one can 
fill them up from the cases he has himself witnessed." We 
must dwell a moment longer on the point of condemnation 
for crime, in order to remark that if the punishment be not 
incarceration or transportation (which is tantamount to de- 
sertion), but of a degrading nature, such as the pillory or 
flogging, not yet entirely abolished, the innocent consort 
suffers an infamy " she by no means deserves," which is 
equivalent to an injury. 

Should the reader be now convinced that, besides adultery, 
the law ought to recognise as grounds of divorce, physical 
or moral ill-treatment, desertion or absence for a certain 
length of time, and condemnation to infamous punishments 
or such as deprive a man of his liberty, let him kindly ac- 
company us in our examination of other grounds established 
by certain States (see Appendix C); let us take, for instance, 
madness, or contagious and incurable diseases, as leprosy. 
That the life in common is a torture for the healthy consort, 
and that there is no right to compel him or her to endure 
it, however worthy of pity the afilicted one may be, and 
provided he or she be not abandoned, we are of opinion 
neither admits of nor requires demonstration ; it is one of 



DEVELOPMENT OF WHICH DIVORCE IS SUSCEPTIBLE. 283 

those facts which it suffices to lay down as an axiom. If the 
marriage of the first-named be argued against by conceding 
to him or her the right of separation (inevitable moreover 
in certain cases of insanity), we shall retiirn to the already 
vexed question as to the advantage of such separations, 
which benefit nobody, and are contrary to human nature ; 
and since that question seems to us settled, we will now 
dismiss it without further ceremony. As bearing on mal- 
treatment, though only so by inference, we presume that 
• plots against life or health, which are specified in the legis- 
lation of some countries, will be allowed ; and though _^they 
may not have consisted of physically painful acts, may sur- 
pass the very worst cases of ill-treatment. 

The laws of some countries also specify impotence super- 
vening on marriage as a ground for divorce ; and though 
others include impotence before marriage, this is not, or at 
least was not formerly anything more than a ground of 
nullity, which as a matter of course existed everywhere, 
even before divorce was instituted. Now, it is easy to 
understand why impotence occurring after marriage should 
be passed over, with the natural consequences to be fore- 
seen, so long as divorce was rejected on principle ; but once 
admitted, what reason can there be for refusing this ground 1 
And when we speak of impotence, we are already aware 
that various accidents to which the name cannot be appro- 
priately applied, have been assimilated to it in order to 
procure annulments. Now, there is no need to resort to 
such artifices; and if by nature, disease, or surgical operation 
it should appear that one of the consorts be not fit for the 
purpose of generation in general, or imperfectly so in regard 
to the other consort- in particular, it is but necessary to 
recall the object of matrimony in order to comprehend that 
it is counteracted, and that the union has no rwisori d'etre. 
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Under a general head we would allow these imperfections 
as a ground of divorce, whether before or after marriage, 
without the necessity of recognising the former as a basis of 
annulment ; for in fact, since it depends on the will of the 
sound consort to petition for dissolution, this amounts in 
substance to nothitig less than divorce. When the imper- 
fection is relative, the interest of both consorts requires that 
divorce should be decreed, to enable them to seek in fresh 
alliances the adaptation that was wanting in the old one. 
But though it should be on one side only, let the sound con- 
sort be at any rate relieved. A fragment from The Elements 
of Social Science, which treats of the subject now under 
discussion, seems to us to be quite opportune : " Marriage 
thus tempts young people, blinded by^the promptings of their 
novel passion, and by their inexperience, to rush into a state 
which will be the source of future years of grief. It denies 
all sufficient experience in the choice of a sexual companion, 
one of the most important essentials of our happiness. 
Though the man and woman may know a little of each 
other's exterior and some of their surface qualities, yet they 
have no idea how they shall seayually suit each other before 
they enter into this irrevocable contract ; or that the greatest 
miseries have frequently arisen from the existence of some 
sexual malformation on either side, from impotence in the 
husband, or even from total ignorance of all sexual matters 
on both sides — an ignorance worthy of the childhood of 
our race, but an extraordinary anomaly in the nineteenth 
century." 

Habitual intemperance is another ground allowed in some 
countries. It is disgraceful enough for a consort, not given 
to such practices, to find himself mated with a dipsomaniac, 
but the mischief does not stop there. The smallest of those 
evils, and it is not a trifle, consists in that the habitual 
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drunkard is a useless and unpleasant companion in the 
house, dangerous both to him or herself and to those out of 
it. Add to these circumstances the injuries that may per- 
haps be inflicted on the other consort and the children, the 
neglect or inability to attend to the support of the family, 
the contagious example set to its members, and the frequent 
quarrels drinking gives rise to, and a slight idea may be 
formed of the sad domestic effects produced by this deplorable 
passion. It constitutes the supreme misery of many hearths 
in the United Kingdom ;- and besides the injustice and the 
torment that is imposed on the sober consort of living with 
an habitual drunkard, it would perhaps prove a means of 
cure in many cases were intemperance made a ground of 
divorce. If not wished for, efforts would be made to avoid 
whatever might conduce thereto ; and if desired, there would 
be no need to create the ground artificially (the only evil to 
be feared) for the means are already to be found in the 
grounds allowed. 

When drunkenness exists on the part of the man, the 
spectacle is quite sad enough j but if it occur in the woman, 
there is nothing more deplorable. Her domestic duties are 
abandoned ; her husband, if he be a sober man, feels himself 
humiliated ; and it is no uncommon event that even the con- 
jugal fidelity is compromised (see the Cases 17, 31, and 35 
in Appendix D). In No. 17 the husband was compelled to 
refuse the wife admision into the house, and the consequence 
was that she set up another home with her paramour. Her 
adultery, it is true, was caused immediately by the husband, 
but owing to her intemperance^ And at times it proceeds 
directly from it, as in Case 31, where the habit reached to 
such a pitch as to be acknowledged by the sick party that it 
was possible she might have fallen into not only one, but 
several acts of adultery, without being aware of it, uncon- 
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scious as she was through intoxication. Though not certain, 
it is veiy possible that in Case 35 the error of the wife might 
have sprung from the same cause. In all three there is 
matter for . reflection and alarm on the part of husbands. 
Finally, it is not impossible that one of the means of the 
spread of drunkenness, the extent of which is alarming in 
the United Kingdom, is the transmission of dipsomania from 
parents to children, not only by example but by generation. 
It is now known that acquired physical or moral qualities, 
when continued individually through several generations, 
affect and modify the brain, and that such modification, con- 
taining the acquired quality, becomes organic, and develops 
into an hereditary quality. Even here, divorce to a great 
extent would be a remedy, for a consort divorced for drunk' 
enness would not readily find any one again willing to be 
united to him or her in wedlock. 

If the husband, being able and bound to provide support 
for the family, fails to do so, and if the means employed by 
the wife to compel him should prove inefiScacious, she has 
the same right to turn him out of doors, as the magistrate 
recognised in Mr. M. (Case 17 before cited) to thrust out his 
dipsomaniac wife ; and then what becomes of that miarriage ? 
The wife may at all events exercise her discretion and free- 
will as to whether she will maintain the husband who neg- 
lects to perform one of his chief duties, but there would be 
I no justice in compelling her to subject herself to such 
difficulties. The laws that have allowed this cause of divorce 
are consequently well founded. As for the rest, it is easy 
to understand that in speaking of the obligation of the hus- 
band we have done no more than suppose the most common 
case. When it is the duty of both, or perhaps of the wife 
only, should she be possessed of means and the husband not, 
and he being unable to work, the persistent and irremediable 
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negligence of the party bound, whichever it may be, to per- 
form his or her duty, would give to the other party the right 
to petition for a dissolution of the marriage. 

Many other grounds have been established, now in this, 
now in that State, where divorce is practised, as may be seen 
oil looking to Appendix C. The great variety of those laws 
in regard to the number of grounds, the conditions that 
accompany them, and the effects of dissolution, invite atten- 
tion. Why such difference ? It does not astonish us to find 
it on those subjects in which the laws of each country 
date from very different epochs, and are founded on very 
distinct traditions, customs, and antecedents, as in the matter 
of contract, inheritance, and even the family in general. 
But modem divorce, of which we are now treating, dates 
from one and the same epoch, consults or must consult the 
same principles, and has no reason to be affected by par- 
ticular customs or antecedents, excepting divorce in Eastern 
Christian countries. This is much truer when we come to 
treat of States which, like those of the North American 
Union, have the same origin and are united under a common 
government. How is so great a divergence, we repeat, to 
be accounted for 'i Only by the fact that the subject has not 
been carefully studied. Prejudice and caprice to a great 
extent dictated the first law in each country, and timidity 
and the spirit of conservatism have since maintained it. 
The inevitable consequence is that domestic unhappiness re- 
mains very slightly alleviated; for it is still affected in many 
ways to which people are not willing to attach all the 
importance they possess. 

But when all those legislations are laid before our eyes, 
whilst we wonder at the diversity of the causes of divorce, 
it is seen that they all have in view the same end ; and there- 
fore it is time to reflect whether the most sensible method of 
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bringing them into harmony would not be to borrow from 
one what has been omitted in the other, and tends to the 
same common end, which is to remove from married life the 
torments with which it is usually surrounded. Opinions 
may diflfer as to the greater or lesser evil attributed to each 
ground of divorce, but we shall see afterwards for whom it 
is to judge such magnitude ; and in the meantime we must 
admit that some evil, and not a trifling one, produces each 
one of those acts. The State that should merge i^to one 
single law the entire series of grounds would approach 
nearest to the aim of all ; and should its extension cause 
appi'ehension, it would be, as we have before remarked, 
because the subject has not been studied, and is still dealt 
with sentimentally. But by dint of reflection the mind 
becomes familiarised with the most striking novelties, and 
ends with wondering at having been terrified by them. 

Let us see, if only out of mere curiosity, a collection of 
the entire series, so far only as relates to specified causes : 
(a) adultery ; (6) sodomy, and other repulsive acts of 
incontinence ; (c) physical and moral ill-treatment ; (d) 
plots against life or health ; (e) calumnious imputations j 
(/) desertion or mere absence for a certain time without 
permission of the other consort, or for a number of years, 
conducing to an assumption of death ; (jr) condemnation to 
imprisonment or punishment entailing infamy or loss of 
civil and political rights ; (h) contagious or repulsive 
maladies ; (i) madness or other incurable mental disorder ; 
(_;■) impotence subsequent to marriage ; (k) serious and 
continual disputes ; (Z) habitual drunkeness and libidinous- 
ness of conduct ; (m) impurity of the woman prior to 
marriage, and evidence of lasciviousness afterwards, though 
not amounting to adultery ; (n) neglect of the husband in 
not providing for the support of the family ; (o) want of 
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j)ermission of the parents, if the womaa is under fourteen 
years of age ; {p) unlawful acquisition of property ; (q) 
frequent exhibitions of ill temper ; {r) entering a religious 
society which condemns a married life; (s) flight from 
justice for repugnant crime ; (<) vagrancy of the husband ; 
{u) very reprehensible conduct in either of the consorts ; 
iy) unconquerable hatred. 

Let it not be supposed that we would recommend such a 
catalogue as here shown, for we find therein some points 
that are vague or would lead to abuse, as, for instance, 
vagrancy of the man, lasciviousness of the woman, 
calumnious imputations, &c. But it is a matter for study, 
susceptible of suppression or augmentation ; for though 
long, it is not complete ; and the experience of known cases, 
as well as the suggestion of possible ones, is yet able to 
supply much that is wanting. The case we have befoi-e 
referred to, is not imaginary, but too real, of a self-willed wife 
who consulted her husband in nothing, though she gi-eatly 
needed to do so. Nor of the other wives who draw on their 
husbands' purses for thousands, or give banquets, or receive 
the visits of many gentlemen without the consent of their 
husbands. Nor is the case, common enough, an invention, of 
men who, without being exactly habitual drunkards, or having 
committed proved acts of adultery or ill-treatment, lead an 
irregular life, gamble and lose their earnings, come home at 
late hours, disturbing all the family, lie abed late, and awake 
in ill humour, venting their spleen on every one about them. 
By only exploring the region of incompatibilities we shall 
. discover a rich mine of conjugal uuhappiness. The follow- 
ing case, that appeared in an article in the French newspaper 
Le XlXe. Siecle, February 27, 1873, under the title of La 
Separation de Corps, signed by the weii-known writer 
.M. F. Larcey, appears to us instructive. We beg the 

u 
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reader to excuse its length for the sake of its interest. " We 
introduce a common story, a tale of e very-day life ; and 
that is exactly the reason -why it has so deeply interested 
all Paris. It refers to a well-educated, amiable young lady, 
who has been induced to marry a man, also youthful, and 
who in every other respect seems calculated on his part to 
promote his wife's happiness. Sweetly pass the first days of 
the honeymoon ; but after eighteen months husband and 
wife become convinced that it is impossible for them to live 
together. But for what has one to blame the other 1 For 
everything and for nothing. The wife has neglected none 
of her duties, while the husband is conscious of having 
always conducted himself with propriety ; there has not 
been even bad treatment or any serious wrongs. And 
nevertheless life in common has become unbearable, it is 
nothing now but a continual succession of pin-pricking ; 
and pin-pricks, when frequently repeated, end in causing 
more irritation than a stab. Naturally the wife is the 
party who most suffers, or has less patience of the two ; and 
she it is who appears before the tribunals petitioning for 
separation. The husband objects, because he has a son, 
whom he does not wish should be deprived of his' natural 
protector and delight. He is also imbued with self-love, and 
does not like to play the part of defendant and loser. 

" The proceedings commence and are listened to with 
singular anxiety, because the hero and heroine of the 
adventure bear conspicuous names. One is no less a peraon- 
age than the son of David d' Angers, the sculptor, and the 
other the daughter of the landscape painter, Huet. But the 
matter terminates as do all such affairs : the wife loses, and 
she is condemned to return to the conjugal domicile. 
There is no doubt but that the result has been a grand 
victory for our friend Ci6iy, who has pleaded with rare 
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eloquence and gained the husband's cause. But what has his 
client profited by it ? He has, it is true, the right to have 
his wife conducted by the gendarmes, manu militari, as the 
President of the Correctional Police said to the ladies of the 
Rue Suresnes. But if she escape on the following day, 
what will he do ? And if resolved to remain, will he be any 
the happier for that 1 Amidst all this, Cllry has stated in 
his pleading what is quite true, and will point the moral of 
this story : we want a good law of divorce. The one we 
possess on the separation de corps is bad in every way ; 
because in administering it (as the judges are forced to do) 
they enclose for ever two unfortunate spouses in a miserable 
cul-de-sac. Our code does not allow separation on the 
ground of incompatibility of temper ; and it appears, how- 
ever, that this should form an incontrovertible ground of 
separation. Listen to what was said by the public 
prosecutor who, standing impartially between husband and 
wife, acted only as the interpreter of the law : ' For my 
part I am of opinion that at the bottom of this situation, 
which owing to extraneous causes has passed from the 
chronic to the acute stage, there is a positive, a real incom- 
patibility of characters and dispositions. So the majority 
of the witnesses examined at the preliminary inquiiy have 
understood. Now, the law does not allow the judges to 
ground a separation on such bases.' 

" It must be admitted that this law is very strange. Can 
anything be conceived more cruel or more intolerable than to 
find ourselves doomed to live from morning till night and from 
night till morning with a creature whom we loathe ? What ! 
We should scruple to bind together with the same cord a 
couple of convicts who hated each other, and the code does 
not find this circumstance sufficient to justify their sepa- 
ration when the couple thus bound are husband and wife, 

U 2 
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■who do not at all suit each other and cannot endure each 
other's society ! And why ? The public prosecutor tells us. 
^Because incompatibility of temper is a matter that may be 
foreseen prior to contracting marriage. Bat alas ! how 
untrue that is ! Where do we find the man so void of sense, 
and the girl so idiotic, as to say : ' We do not sympathise 
with one another ; we ai-e not at all suited to eacli other ; we 
see clearly that we shall be very unhappy together ; and yet 
we are about to vow not to quit each other night or day, to 
put into one common stock our incompatibilities and 
asperities for the remainder of our days.' When people 
naarry, it is, in general, because they believe it possible for 
them to come to a mutual understanding. One of the two, 
at all events, is always convinced of that fact, whilst the 
other hopes it may be so ; and it is not very often the fault 
of either should such a hope not be realised." 

The Scotch or English law in this respect is no better 
than the French code. Incompatibility of temper is neither 
a ground of divorce nor of judicial separation ; and as the 
argument that it ought to he foreseen is very general, it will 
not be superfluous to hear how an English writer answers 
it, after having .seen how a French author replies to it. 
Fhilo-Familias, who does not even inform us whether he 
be in favour of divorce or not, as he is pleading another 
cause, expresses himself in these words : " It is probable that 
not one man or one woman in a hundred has the opportu- 
nity of marrying the person who would be the one most 
suited to the co-partnership in the voyage of life. In 
numerous instances, in which circumspection and caution 
have not been wanting, and in which most estimable quali- 
ties may have existed in one or in both parties, fatgl 
divisions occur, owing to some incompatibility of temper or 
cast of mind. The aims of the one partner may be too 
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elevated 'for the appreciation of the othev partner. The 
mutual affection of parents for their children, -when not 
supplemented by extreme prudence on both sides, often, 
too, leads to fatal divisions in families. But in a greater 
number of cases the division of opinion and practice with 
the parents would not have led to results so destructive of 
the interest of families but for the state of the law which, 
increasingly in compliance with the fashionable notions of 
the day, practically urges the wife to set her husband at 
defiance." 

Numerous may be the incompatibilities between a couple 
destined to live in intimate union ; but probably all of them 
are comprehended in these three categories : 1st, physical ; 
2nd, mental ; 3rd, educational. What is usually termed 
incompatibility of temper consists of a disparity of ideas and 
tastes, which partake of sundry contrarieties pertaining to 
one or other of those categories. Ambngst the physical ones 
we reckon, not only sexual incompatibilities, but others 
which in a certain measure spring from a difference in edu- 
cation, but which in themselves immediately affect the 
senses, as want of cleanliness, and extreme untidyness of 
dress, violation of the most trifling rules of etiquette at 
table or in the bedroom, habits obnoxious to the senses of 
sight, hearing, smell, &c. Let us hear what a lady, Miss or 
Mrs. Caroline Brine, says on this point in an article 
headed The Marriage Question of To-day : " Perhaps some 
will ask, what after all can a woman, brought up a lady, do 
for . her husband except superintend his household and look 
nice for his pleasure ? Now, assuredly, this latter is a very 
clear duty ; so clear that in truth where people, bound to 
live together, make themselves personally unpleasant to each 
other through neglect or any such removable cause, it should 
be made a sufficient reason for divorce on either side, so 
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keen and increasing is the sensitiveness of civilisation to a 
•want of mutual consideration in this matter." 

The second category may be subdivided into two, as the 
mind is divided into the intellectual part and the moral 
part. A great difference in intellectuality robs life in 
common of its greatest charm, which consists in the ex- 
change of ideas, and progress in knowledge of all kinds 
through the stimulus of emulation. When husband and 
wife both possess an ordinary degree of intelligence, or even 
but a small amount, they suffer nothing in this respect by 
their contact. But a superior intellect, bound by the nuptial 
tie to one notably inferior, suffers a veritable torture in its 
isolation, and what is even worse in the contrariety it ex- 
periences. And let it not be said that the case is impossible, 
for unfortunately it has been but too common from the 
time of Socrates down to that of George Sand, and those 
who may follow in the train. It is related that Talleyrand, 
who was married to a stolid woman, remarked of her, " Sa 
b§tise me repose." Knowing the roan, we perceive that he 
only spoke sarcastically, and was perhaps too proud to 
confess that he had shown a great want of foresight. As a 
general rule, a .superior intelligence cannot but suffer, not 
only from humiliation but from the contrast. 

From moral incompatibility, which springs in its turn 
from a different cerebral development of the upper regions, 
proceed opposite opinions as to what is proper or improper, 
and even as to respective duties. There is scarcely a 
moment in which difference of opinion in this respect does 
not arise to disturb domestic tranquillity. An upright mind 
suffers when he or she sees his or her consort, less scrupulous 
than the former, deceiving his customers, if he be a tradesman, 
lying with the utmost composure, defrauding the servants or 
workpeople. But it is in reference to the education of the 
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children that this divergence produces an abundant cro^i of 
bitterness. Because the consorts dispute about it, and even 
supposing that the will of the most upright prevails (which 
is not sure to be the case) in regard to the main point, it is 
invariably at the cost of innumerable contests. In these 
cases, as in that of intellectual incompatibility, there exists 
no doubt but that the inferior mind gains by the contact ; 
but the other side loses in an equal proportion, and, what is 
still more evident, suffers continually from the struggle to 
which he or she, as the case may be, is condemned. 

To the third category belong the differences in scientific 
or literary tastes, and in the habitual pursuits of the 
consorts, the absence of any common matter of interest in 
their conversations, the diverse class of persons who form 
their acquaintances, the estrangement between them, and 
many acts of intolerance. To the same category we also 
refer the very fatal effects of diversity in religious beliefs, 
which of itself alone should constitute a sufficient ground of 
divorce whenever it is the cause of continual disputes and 
quarrels. M. Naquet proposes this ground as a new one, 
which, as he remarks, is not specified in any legis- 
lation, though it may be said to exist under the form of 
altercations and contentions which render domestic peace 
impossible. That writer does not take into account 
the religious difference existing prior to marriage, but 
that only which supervenes ; and we see no motive for it. 
It is very possible (and we know it from experience) that 
two persons of different religious creeds may marry without 
apprehending any ill effects arising from that cause, and 
afterwards discover that they are not so tolerant as they 
thought. Without exactly changing religion, and perhaps., 
nominally professing the same, one party may become less 
fervent, and the other more enthusiastic, from whence spring 



296 DEVELOPMENT OF WHICH DIVORCE IS SUSCEPTIBLE. 

incessant discussions or controversies, as bitter and inter- 
minable as disputes of this kind invariably are. 

II. GrENERAL PRINCIPLE RESULTING THEREFROM. As it 

may be perceived, it would be impossible to form a complete 
list of solid grounds for divorce. Picture to our fancy as 
many as we can, and still it would be found possible to add 
more to it. Tbe reason is that the causes that may disturl) 
domestic felicity, by making a painful impression on one 
consort on account of the behaviour or the circumstances 
surrounding the other, are infinite in number. Many will 
consequently feel inclined not to advance a single step on 
the road, since they cannot reach the end, and to maintain 
the status quo, through want of faith or through impotence. 
But that conclusion would be erroneous, and becoming only 
to slothful minds. The logical conclusion is fortunately other- 
wise ; as the grounds are or may be infinite, they should 
not be particularised, but left to the judgment of the court, 
with or without a jury. And to such conclusion some 
States have almost come ; amongst which we will enurderate 
the following, forming part of the North American Union. 
In the State of Connecticut, after mentioning ten grounds, 
the law concludes thus : " or any such misconduct as perma- 
nently destroys happiness and defeats the purpose of mar- 
riage." Tlie State of Illinois specifies seven grounds, but 
terminates thus : " And in addition to these causes, the court 
may decree a divorce on other grounds, if satisfied of the 
expediency of so doing." The State of Indiana also gives 
seven specified grounds, to which it adds this general autho- 
risation : "And for such other causes as the court in its 
discretion may deem sufficient." Very notable is the law 
of Maine, which specifies but two grounds, and not of the 
most common (Appendix C iii, 14), but concludes in these 
words : " And a divorce may be decreed when the judge 
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deems it reasonable and proper, conducive to domestic 
harmony, and consistent with the peace and morality of 
society." And finally, the law of North Carolina gives 
three specified causes, " or any other just cause for a 
divorce." 

As may be seen, the Maine law approaches nearer than any 
other to the natural conclusion, and it would be entirely in 
accordance therewith if it were only to omit the two grounds 
it expresses and retain its general rule. And however 
much the principle may be repugnant to timid or prejudiced 
minds, or to those who have not stopped to examine into it, 
it is none the less logical and correct. On what is or ought 
to be founded the most justifiable ground of divorce 1 On 
the fact that it renders life in common painful, whether for 
one, as adultery, or for both, as serious quarrels. Every act, 
consequently, that assumes a like character, acquires a title 
to be treated as a ground of divorce. But the greater the 
number of grounds, we shall be told, the easier will it be to 
invent or create them — wittingly for the purpose of obtain- 
ing divorce. The need of such fraud is felt at the present 
time, because the grounds are limited, and the fraud is 
possible in spite of their being so restricted. In the numer- 
ous cases in the Appendix D. (3, 6, 8, 9, 12, 30, 33), wherein 
the wife by her flight or other act of publicity has provoked 
the divorce, this has been her own work altogether, and in 
many, if not in all those cases, she has proceeded deliberately 
with a view to obtaining it. For the man is it difficult, if 
he wish for divorce, to ill-treat or desert the wife, and to 
commit adultery, or simply plbt with a prostitute to declare 
he has committed the ofience? Case 25 in Appendix D 
bears every appearance of having been prepared by the hus- 
band. Collusion between husbands and wives who desire 
to be divorced is probably much more general than is 
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thought, because of the facility they possess for concealing 
it. If, iu Case 16, the wife had not herself denounced the 
collusion to the Queen's Proctor, he would never have 
discovered it ; and in other cases, as in 40, the interested 
parties evidently neglected to take the precautions they 
thought would be unnecessary, but which turned out to be 
otherwise. 

Once admitted the principle of greater amplitude in the 
grounds of divoi-ce, there would no longer exist any need to 
imagine or artificially create grounds. Whatever cause 
should render the union unhappy would constitute a legiti- 
mate ground, and it would suflSce to allege it. Nobody 
thinks of divorce without requiring it, and if he needs it he 
has a ground. It was necessary for us to come to this point 
before duly notioiog the general arguments for and against 
divorce, since they do not properly apply to a dissolution 
grounded on limited causes. 

We will now avail ourselves in part of two writers, from 
whom we have already quoted. We read in The Elements 
of Social Science : "The irrevocable nature of the marriage 
contract, and the impossibility of procuring divorce, lead to 
the most fearful evils. Mr. Hill shows this in his work on 
Crime, telling us that the great majority of murders and 
assaults nowadays are committed by husbands upon their 
wives, and showing that it is in the nature of all long and 
indissoluble contracts to cause similar evils. All contracts 
binding two human beiags together in an indissoluble 
manner for long periods are the fruitful source of crime 
,and miseries. So it was with the cumbrous machinery of 
apprenticeships, formerly prevalent in the trades, which is 
now being gradually abandoned. It is certainly a fearful 
and miserable anomaly that two persons who have ceased to 
care for, nay, who have come to hate each other, should be 
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bound together with iron rigour in what should be the 
bonds of love. Surely it is a bitter satire upon love and on 
the dignity and freedom of man and woman. It is said, with 
the austerity that characterises all sexual opinions in this 
country, that the happiness of the parents in such a case 
should be sacrificed to the interests of the children, and that 
therefore a divorce should not be permitted, but could any- 
thing be more adverse to the happiness or welfare of the 
children themselves than to dwell with a father and mother 
whose temper is soured by mutual hatred ? For all parties 
it is infinitely desirable that a divorce should take place. It 
is from such rational considerations that in many parts of 
the Continent, as, for instance, in Germany, the unnatural 
indissolubility of marriage has been abandoned, and divorce 
permitted, if the parties find that they are unsuited to each 
other. Many are already in favour of a similar alteration 
in the marriage laws of this country." 

Though the above extract was originally written prior to 
1857, it is still applicable to the existing legislation of the 
United Kingdom, even with respect to England and Scot- 
land. The grounds that authorise divorce in these two 
countries are very limited ; such character has not yet been 
ascribed to unconquerable aversion, as in Austria and Prussia, 
nor to unsuitableness of the parties, as in some of the North 
American States. It is cei-tain that, as we have previously 
pointed out, any one of the admitted grounds can be artifi- 
cially concocted when the need of divorce has rendered it 
imperative and such ground did not exist beforehand. But 
besides its not possessing by a long way sufficient facilities, 
it is a fraudulent proceeding which shoidd not be encouraged. 
In a word, if it be desirable to give amplitude to divorce, it 
is better it should be done by lawful means. 

Let us now hear what M. Naquet has to say : " Besides 
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the ohjection made on religious grounds, the adversaries of 
divorce raise two others based on social interests. They 
maintain that divorce entails the derangement of customs ; 
that men and women would desert one another out of pure 
caprice, unless the indissolubility of marriage should keep 
them bound together, and that family would succumb, 
dragging down with it the entire social fabric. Such is the 
first objection. And they assert, in the second place, that 
if divorce were admitted, the children of the marriage would 
fail to receive the necessary protection." The author re- 
marks that the second objection is evidently inopportune as 
to marriages without issue. For our part it is the only 
well-founded one, but only within certain limits. Having 
already replied to it, we will confine ourselves to the first, 
which we reserved for this place. And we will again let 
the French author speak. 

"-The objection assumes an idea singularly opposed to 
human nature. But a small amount of observation is suffi- 
cient to convince \is that marriage, even when indissoluble, 
serves as no tie to such as desire to break it, and whose 
habits are irregular. It is likewise seen that absolute 
liberty is no obstacle to fidelity and constancy in a multitude 
of extra-legal unions, which, despite the severity with which 
they are treated by public opinion, often supply to unions 
recognised by law examples that they would lose nothing 
by imitating. It is not always so, it is true ; but if we 
reflect on the diflSculties of every kind that society offers to 
these free unions ; if we consider that very frequently, and 
owing to the effect itself of those difficulties, such unions 
are established between individuals belonging to distinct 
classes, and therefore separated one from the other by edu- 
cation, the wonder is that so many of such unions resist all 
the causes of distraction that environ them. 



DEVELOPMENT OF WHICH DIVORCE IS SUSCEPTIBLE. 301 

" One might even ask if liberty does not beget constancy, 
and if divorce would not bring with it the union of families. 

. • ... . When the husband who loves his wife is 
aware that she has it in her power to leave him, he will put 
a guard on his own conduct ; the wife acts in the same way, 
and hence arise a multitude of concessions and reciprocal 
attentions that produce harmony. On the contrary, when 
the couple rest on the rights the law accords them, sacrifices 
become rare, mutual complaisance is at an end ; and where 
liberty, with a salutary fear of divorce, would, have produced 
harmony, the indissolubility of marriage paves the way to 
discord. And then, setting aside the law, do not the diffi- 
culties of ordinary life, and the love of children, when there 
are any, constitute natural ties infinitely stronger than those 
of the law ? Divorce, then, does not produce the effect of 
destroying the family ; but, on the contrary, in its behalf 
we demand it." After remarking that the indissolubility of 
marriage tends to promote illicit unions, as we have our- 
selves previously observed, when alluding to judicial or 
other separations, which only afford to the consorts the right 
of living apart, M. Naquet concludes thus : " It results, then, 
that the first objection made to divorce turns relentlessly on 
its authors. Not only is it not proved that divorce must 
engender derangement of customs, but, on the contrary, 
derangement of customs is inevitably the consequence of 
judicial separation." 

We will not persist in demonstrating the effects that the 
absence or restriction of divorce has on morality, as we 
believe we have said enough already on that point. But we 
will never cease to contend against the prejudice that attri- 
butes such consequences to freedom of divorce. It is 
supposed, in the first place, that facility cf divorce would 
make it exceedingly frequent, and, in the second place, that 
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the increase of dissolutions and of epLemeral unions signify 
derangement of customs. 

1. That divorces should increase in proportion to the 
facilities afforded for obtaining them, is as natural as that 
the escapes of imprisoned men or animals should increase 
the wider the gates of their prison are thrown open. Tt is 
easy, however, to conceive that if there be any motive for 
remaining within, the departures will be restricted in 
accordance with what their real necessity requires. Now, tlien, 
divorce is a necessity, a force adherent to, as a component 
part of, the amorous passion ; and it will naturally advance, 
unless we impose artificial restraints upon it, to the extent 
the expansion of that force may require and no further. 
To suppose that married people left free to divorce them- 
selves would do so without rhyme or reason, for the mere 
pleasure of availing themselves of such liberty, is tantamount 
to supposing that people would eat far more than sufficient 
to satisfy their hunger unless bounds should be set to such 
liberty, and that their health, or say in fact public health, 
requires that such freedom should be restrained. 

Some people say (and others repeat it, as usual) that freedom 
of divorce produced in Imperial Rome a prodigious number 
of separations and of subsequent alliances far from stable, 
which they term demoralisation. We will pass over 
Juvenal's Satire, mentioned by Lord Mackenzie, which, being 
a satire, tells how much it may have of history. But even if 
De Quincey, quoted by the Daily Telegraph, and others who 
Jiave repeated the story had taken their data from incontro- 
vertible historical sources (and we are already aware of the 
end to which many Roman histories have come), never would 
it have been demonstrated that the number of divorces in 
Rome exceeded the need there was for them. To their 
excessive number is ascribed demoralisation or derangement 
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of customs; but without prejudice to inquiring hereafter 
into the signification of these words, let us remark for the 
present that, as Mackenzie observes, the facts occurred 
inversely ; the derangement preceded the divorces, and was 
its cause, not its effect. In order to be convinced of this it 
will be enough to note, that the liberty of divorce always 
existed in Rome, and that if it had not been sooner abused, 
it was because opinion was opposed to it. Opinion was 
ascetic during the Republic, but before its close it was 
modified, and divorce, absolved from its previous condemna- 
tion, was reinstated in the opinion of the most worthy men. 
It is singular that such names as Cicero, Pompey, Cato the 
younger, and others, should be cited to prove the relaxation 
of manners, instead of its being inferred that what such men 
approved and practised could not have been vicious in their 
eyes; and as long as moral questions remain questions of 
authority, the authority of these personages is as respectable 
as any other. Seneca was a stoic of more exalted aim than 
Cicero ; we must not therefore wonder that their opinions 
differed on questions of morality. 

In the present day we regard Roman customs from the 
stand-point offered by puritanism, and it is consistent that 
we should condemn them, in the same way that some see 
with alarm the . use now made of divorce in England. 
Judging from Table iii.. Appendix B, the number of cases 
does not sensibly increase, though of late yeara they must 
necessarily have been more frequent than formerly. And 
in proportion as opinion and the law facilitate them, they 
must go on increasing until they attain their natural limits. 
What end is to be gained by their restriction ? In morality, as 
in political economy, and according to the expression of M. 
Bastiat, " there is something seen and something not seen." 
What is seen in divorce are families broken up, and the 
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horror of two persons, now united together, being hereafter 
united to others. What is not seen is : 1st, That unless 
decreed, husbands and wives will continue to groan with 
anguish, or sever of themselves the legal bond, often to 
substitute it for others of mere fact ; 2nd, That the ruptures 
produced by divorce are only apparent, since the possibility 
of other and more sympathetic unions is thereby sought for ; 
3rd, That the risk of abuse is impossible, especially at 
present, under the sway of an enlightened and severe 
opinion, which would afford professors of divorce but little 
facility for procuring partners. 

Marriage is compared to a lottery, because the felicity 
sought for in it is a matter of chance. We have seen that 
the intended spouses are not sufficiently acquainted with 
each other, and that frequently, when too late, they discover 
'that they have not been made for one another : the^ are 
unequally divided halves, who must seek their match. If 
attentively examined, many cases of divorce (take, for 
example, Nos. 3, 13, 14, 20 and 41, Appendix D) will demon- 
strate that adultery arose from the incongruity, the unsuit- 
ability of the consorts, and even in others, as 5, 7, 8, 9, 24, 
30, 33, 38 and 42, it is very likely that the incompatibility 
might not be absolute, that the consorts for some time may 
live, according to the expression used at one of those trials, 
" on terms of reasonable affection," but that later on they 
both, or one of them, arrive at the same conclusion, that the 
luckiest number of the lottery, then unexpectedly presented 
to their view, did not fall to their lot. They find the 
correct match, and, like two opposite electricities, two human 
beings rush towards each other until they become united 
with joy, and may be with bustle. Once allowed absolute 
■freedom of divorce, consorts who may find themselves 
.unsuited to each other, and who plainly perceive where their 
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other half is to be found, would not commence the evolution 
by an act of infidelity which would offend their consort, and 
which, whether intentional or not, would lead to divorce. 
They would very soon arrive at a peaceful arrangement, and 
without scandal would discuss their lot like rational beings ; 
and it would not be rare to see a philosopher like Cato the 
younger divorce himself from his wife, in order to relinquisli 
her, through the instrumentality of a second marriage, to 
his friend Hortensius. 

2. It is now for us to discuss wherein consisted the 
relaxation of manners attributed to the abuse of divorce. 
Let us suppose it as frequent as we may. In what respect 
would the case of a man or woman married six times, in 
virtue of subsequent divorces, differ from the case in which 
those unions had gccurred through the decease of their wives 
or husbands ? Why do people ascribe to marriages dissolved 
and renovated the same evils as to illicit unions ? The 
evils of the latter, let us not forget, consist exclusively in the 
fact that, not coming under legal cognizance, they may 
occur between forbidden persons, and be wanting in the 
proof that secures the rights derived from matrimony. 
When we speak of relaxation or derangement of customs as 
resulting from dissolutions and new unions consequent on 
divorce, we assume the existence of two facts where there is 
but one, and the cause is taken, without our perceiving it, 
for cause and effect. In a word, the evil of divorces is 
nothing more than the divorces themselves. It is one of 
the forms of the fallacy petitio principii, according to which 
the theorem itself is reproduced as a demonstration in pro 
or in contra of a theorem. What are the evils proceeding 
from the multiplicity of divorces 1 — The relaxation of cus- 
toms. In what consists the relaxation of customs 1 — In the 
multiplicity of divorces. 
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At the root of the argument we consequently find nothing 
but antipathy and asceticism : when the question is brought 
to the test of utility, our adversaries have either to keep silence 
or utter words without meaning. Whether they choose it 
or not, morality in the matter of sexual relations must be 
placed on the basis of all other deontological branches. 
But so deeply rooted are the old notions, that even men, 
eminently scientific, while recognising and expounding 
sociological facts that annihilate such notions, do not them- 
selves perceive their scope, and continue using the old 
language of dogmatic and aflfected morality. Let us take as an 
example the following passage from Mr. Herbert Spencer's 
work, The Principles of Sociology, yo\. 1, page 638: ""While 
the facts show us a general association between the rudest 
forms of social existence and the most degraded relations of 
the sexes, they do not show us that social progress and 
progress towards a high type of family life are uniformly 
connected. Various anomalies meet us. 

" Unenduring unions characterise many of the lowest 
races ; and yet the miserable Veddahs, lower than most in 
their social state, form unusually enduring unions, Bailey 

writes : ' Divorce is unknown among them I 

Lave heard a Veddah say, death alone separates husband 
and wife ; a trait in which their Eandian neighbours, other- 
wise considerably superior, differ from them widely. . . . 
Neither are there connections so clear as might have been 
expected between sexual laxity and general debasement, 
moral or social, and conversely. The relations between the 
men and women in the Allentian Islands are among the 
most degraded. Nevertheless, these islanders are described 
by Cook as ' the most peaceful, inoffensive people I ever met 
with. And as to honesty, they might serve as a pattern to 
the most civilised nation upon earth.' On the other hand, 
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while the Thlinkeet men are said ' to treat their wives and 
children with much affection, and the women to show 
reserve, modesty, and conjugal affection,' they are described 
as thievish, lying, and extremely cruel, maiming their 
prisoners out of pure wantonness, and killing their slaves ; 
and similarly, though the Bechuanas are reprobated as 
lamentably debased, having ' a universal disregard to truth, 
and indifference to murder,' yet the women are modest, and 
almost universally faithful wives. 

" A kindred anomaly meets us in contrasting societies in 
higher stages. We have but to read Cook's account of the 
Tahitians, who were not only considerably advanced in arts 
and social arrangements, but displayed the kindlier feelings 
in unusual degrees, to be astonished at their extreme disre- 
gard of restraints on the sexual instincts. Conversely, those 
treacherous, bloodthirsty cannibals, the Fijians, who commit 
atrocities which Williams said he dared not record, dLsplay 
considerable superiority in their sexual relations. Erskine 
states that female virtue may be rated at a high standard 
for a barbarous people." 

And judging sexual morality by the standard of modern 
Christian communities, neither Mr. Spencer, Mr. Bailey, 
Mr. Cook, nor Mr. Erskine would fail also to find degrada- 
tion in the relations between man and woman, as known to 
the Greeks, the Romans, the Egyptians, the Persians, and 
in fact to every one of the civilised nations of antiquity, not 
perhaps excepting the Hebrews, who practised polygamy 
and divorce. If the conjugal virtues amongst savage, cruel, 
thievish and treacherous races were, in the opinion of those 
writers, in opposition to their general moral state, might it 
not be feirly argued that the so-called virtues are not virtues 
at all according to the scientific principles of sociology ? If 
not so, from whence could those people have derived their 

X 2 
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notions of sexual morality ? Not from science, nor even 
from advanced religions : their customs had no rational 
basis on which a system of morality could be founded : they 
■were capricious ; and since it has not yet been demonstrated 
that permanence of matrimonial alliances, and the other 
practices termed virtues, are such in reality, any more than 
it has been proved that the contrary are vices, every qualifi- 
cation, and every idea of conflict or anomaly between the 
various moral phases of such races, is a mere petitio princvpii. 



FURTHER AND ULTIMATE DEVELOPMENT OF DIVORCE. 309 



CHAPTER XIV. 

FURTHER AND ULTIMATE DEVELOPMENT OF DIVORCE. 

After the conclusions we have arrived at, our next step 
■will be to inquire how we should proceed under a petition 
of divorce, assuming that the grounds, by reason of their 
infinitude, and owing to other causes we will explain, should 
not be specified, but only suggested by the law in general 
terms. The present or some other analogous system being 
retained, the coi'responding court would hear the petitions, 
examine the grounds and the evidence, and then decide on 
the justice of the former, as well as on the value of the 
latter. Should such system be substantially retained in 
use ] Judicial divorce is a modem institution. The peoples 
from whom the European and American nations of the pre- 
sent day have in great part borrowed their matrimonial 
legislation, namely, the Jews and the Romans, practised 
divorce extra-judicially, as we have already seen. Let us 
examine into some of the peculiarities of such suits, which, 
to say the least, exhibit very serious defects. 

I. — Difficulty of proof. It is palpable in some of the 
grounds and counter-charges allowed by law in England 
and Scotland, the only law which by way of example we 
shall now inquire into. Charges and exceptions will go 
•together. 

1. — Adultery. It may be readily understood that direct 
evidence of these acts is rarely obtained, and that the court 
and the jury have to proceed aud decide upon circumstantial 
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evidence. Hence arise great disparity and even conflict in the 
decisions, besides the injustice that may be committed. Look 
at the cases in Appendix D, and what we state will be found 
amply confirmed. If Nos. ] 8, 29 and 32 should be tried 
over again by another jury, it is very likely that the verdict 
would be adverse to the respondent ; and, on the contrary, 
Cases 34 and 39 do not exhibit the necessary cleai-ness, but 
merely probability, that the adultery had been committed. 
Generally speaking, when the woman makes a strenuous 
defence, she gains the cause, so that the result depends in a 
great degree on her will. 

2. — Sexual irregularities of the husband. Apart from the 
indecency of these acts in a suit (of which we. will speak by 
and by), their proof must be extremely difficult, looking at 
the precautions their miserable authors will take. In such 
cases there does not exist even the possibility of the testi- 
mony of the accomplice, as happens in adultery, particularly 
with a woman of depraved habits. 

3. — Cruelty. The difficulty here does not turn on the 
existence of the facts, but upon their estimate. What is 
cruelty 1 " To constitute legal cruelty (says Mr. Cullen Dewy) 
there must be something to induce to the conclusion that 
the safety or the health of the petitioner is in danger, or 
there must be a reasonable apprehension of injury or danger 
to person or health. In deciding what is cruelty all the 
features of the case must be looked at, and not some of them 
to the exclusion of the others. The causes, the motives 
operating on the respondent, the degree to which the safety 
or health of the petitioner is imperilled, the existence of 
provocation, the behaviour of the suffering party under the 
infliction — all will be investigated and studied by the court." 
In spite of all these circumstances, the diflSculty of appre- . 
elating the facts would not be great, if it were not that in 
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course of time the definition of cruelty, ■which •was formerly 
the same as given by the author just quoted, had not been 
80 altered as to render it exceedingly vague. For now 
cruelty is not held alone to consist of acts endangering the 
life or health of the individual, but to comprise everything 
calculated to wound the feelings of the party concerned. 
From whence it proceeds that the court has first of all to 
inquire into and decide oa the education and social position 
of the petitioner; and afterwards whether the acts (sup- 
posing it be not a question of risk to life or health) are of 
such a character as would 'profoundly wound the delicacy of 
the injured party. 

The same author quotes some examples of cruelty, e.g., a 
blow, spitting iu the face of a woman, dragging her about 
the room, slapping her face, threats of personal violence, if 
made seriously and they may really be carried into effect, 
voluntary transmission of a cutaneous disorder, &c., &c. 
^Some of these acts are very vague, as the hlow, and the 
possibility that the threats of violence may be carried into 
execution. Others are- or are not acts of cruelty, according 
to the position of the party. A woman of the lower order 
of society would feel. but little if her angry spouse were to 
spit in her face : for such a woman as the one referred to in 
Case 1, Appendix D, it would be insufferable, and such an 
act would move the court to pronounce it cruelty. The 
greater, then, the number of questions left to the mere 
fancy of the court, the greater the danger of error. 

3. — Desertion. Absence is not sufficient to constitute it ; 
it must be voluntary and inexcusable, which frequently is 
not easy to estimate. A man, absent on business, may 
prolong his absence greatly beyond the time the matter 
requires ; but can it always be determined conscientiously 
whether the delay was or was not requisite? Moreover, 
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even, assuming that there is no controversy as to desertion, 
it may or may not be excusable, as it would be were the 
conduct of the abandoned consort to provoke it. Fresh 
difficulties to estimate the excuse. Should the woman 
desert the man because he is in the habit of getting drunk, 
and the man the woman for acts of coquetry or flirtation, 
will desertion be excusable ? The diversity of cases may be 
endless, 

4. — Collusion. We have suggested more than once that 
this may easily occur, or, in other words, that it is very 
difficult to discover it. And indeed, with a view to its 
success, it is but i-equisite that the parties in collusion should 
adopt the most ordinary degree of precaution and persist in 
their intent to the end. In Case 40, Appendix D, the 
Attorney General pleaded thus : " No opposition was made 
to the application of this moving, which was in itself proof 
that the whole thing had been agreed to between the 
parties." According to this opinion, there has been 
collusion, although it was not so decided, in a very con- 
siderable number of cases contained in the Appendix, which 
were left undefended, and which we have not chosen on that 
account, the fact showing that it is but too common. To 
leave a petition unopposed affords ground for assuming 
collusion ; but, on the other hand, what object is there in 
resisting it when no defence can be made 1 And if the 
respondent, even without collusion, sees that the divorce is 
for his benefit, why compel him to defend the suit ? The 
observation we are contesting is therefore prone to this 
dilemma : either the collusion was not proved in the case in 
which it was declared, or it was proved in many others 
wherein it was disregarded. The conclusion is the same : 
difficulty of clearly proving the collusion. 

5. — Gonnivance. Presupposes acquiescence in the offence 
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on the part of the consort, who afterwards pleads it as a 
ground of divorce. Sometimes it is not easy to discern the 
difference between connivance and pardon, or an extreme 
generosity of the injured party. We have an instance in 
Case 21 of the before-mentioned Appendix. That Mr. W. 
did not challenge Captain M. we pass over ; the more so, 
since it does not appear that the co-respondent, after the 
marriage, had any desire to meet his old sweetheart. But 
that he should go repeatedly to the house of the latter in 
search of his wife, whom he meets as if she were in her own 
house, and receives and persuades her to stay with him, and 
only resolves on the divorce when convinced that he cannot 
persuade her, is an amount of tolerance that passes beyond 
the ordinary limits. We are far from insinuating that Mr. 
W. intentionally connived at his wife's adultery. We do 
not for one instant doubt that it would be displeasing to 
him ; but that is, generally speaking, the position of the 
conniving party. They consent, in the sense of tolerating 
what they should not, though not in the sense that the 
fault is pleasing to them. And such trifling differences in 
the degree of willingness is what constitutes the difficulty 
of defining connivance. 

6. — Belay. As to whether there be delay, or not, in 
commencing and prosecuting the proceedings in divorce, the 
court resolves according to its judgment. But it is evident 
there exists no principle or rule to serve as a guide in these 
decisions, which are consequently sometimes unjust. It is 
well understood that the degree of celerity with which the 
suit, once commenced, should be continued, cannot be left to 
the discretion of the petitioner ; nor is it a matter within 
his control, as there are certain rules and formalities of 
procedure to which he must submit. In regard to the 
initiation of the petition, delay, as the court may define it, 
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does not constitute .a legitimate exception, we suppose, but 
because it allows condonation or connivance to be inferred. 
We here, consequently, meet with, two difficulties : Isfc, 
When does delay take place ? 2nd, To what extent does it 
afford a fair presumption of condonation or connivance ? 

Quoting the case of Newman v. Newman, Mr. CuUen 
Dewy says : " Where a wife having a good cause of com- 
plaint deferred presenting her petition to the court because 
of the pain which the disclosures would occasion to the feel- 
ings of her family, it was held to be unreasonable delay." 
We find that a contrary decision is implied in the Case 19, 
Appendix D., wherein a wife, after having for a long time 
remained silent as to her husband's adultery with her own 
eistei', prayed for divorce, when at length a chUd being 
born of the guilty connection she deemed it improper. At any 
rate, it would be a casuistical distinction that which might 
be drawn between the two cases, and where casuistry exists, 
justice gropes in the dark. But we have not yet said all that 
there is of uncertainty in this exception j for in the same 
case of Newman the court judged that its discretional 
power extended to allow the petition, though there might 
have been inexcusable delay. 

7. — Condonation. We copy from Mr. CuUen Dewy : 
" Assuming that a conjugal offence has been committed for 
which the interference of the court may be invoked, the 
next question that arises and demands anxious consideration 
is that of condonation. Has the offence been condoned so 
as to make an application to the court useless, or has the 
offending party committed any later offence which removes 
the effect of the condonation, revives the original offence, 
and gives the condoning party a right to a decree ? To 
answer these questions let us see what condonation is. 
. . It is like releasing a debt. It makes it as if the 
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debt had never existed. It means a forgiveness of a con- 
jugal offence ; but the forgiving party; must have a full know- 
ledge of all the circumstances. Yet it is not absolute 
forgiveness, but forgiveness on the implied condition that 

the misconduct condoned shall not be repeated 

Condonation must be followed by conjugal cohabitation, or 
it will not amount to condonation. But condonation must 
be presumed in all cases from a continuance of cohabitation. 
. . . . Condonation is not a question of law, but of 
fact, depending on the circumstances of each particular case. 
It is a question entirely for the determination of a jury." 

Cohabitation, in fact, is not per se evidence of pardon, 
as we saw in Chapter XII., and of this fact many other 
instances might be quoted, as the one wherein the couple, 
for the sake of appearance and out of regard to their 
children, dwell under the same roof, without holding 
intimate intercourse. To discern when cohabitation implies 
condonation, or otherwise, is one of the many questions to 
which this exception gives rise. They may already be 
inferred from the fragment we have copied ; but they will 
presently be seen still clearer yet. Mr. Walter Smith says : 
" It is impossible to give any general rule applicable to 
condonation, every case must rest on its own circumstances. 
But condonation will be presumed from far slighter testi- 
mony than what will be required to prove connivance or 
collusion, for the latter involves a criminal participation, 
while the former may only show a kindness of feeling, which, 

especially in a wife, may be highly meritorious 

Where a husband has suspicions of his wife's faithlessness 
he is in this dilemma — that if he avoids her,lhe discloses his 
suspicions, which may prevent discovery, and if he treats 
her as usual, he may be considered to have condoned the 
offence. He must be prepmred to show that he has kept 
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aloof from his wife from the time that he could no longer 
hope she was innocent. Where his wife has run away from 
him, he will of course be free from trouble upon that ground, 
Condonation, however, on the wife's part, is regarded with 
greater laxity than when shown by the husband, because it 
may be done from kindness to him and his children, and 
with a view to reclaiming his affections. Still, though, a 
mere living under the same roof, to give the husband an 
opportunity of amending, would not amount to condonation, 
yet a voluntary return by her to cohabitation, or a con- 
tinuance in it, would be so viewed. . . . Incest or 
bigamy are usually so mixed up with adultery, that if the 
one is condoned the other is so too ; but it may be other- 
wise, as where a wife knows that her husband has committed 
adultery with some woman, and means to forgive him, 
instead of applying for a separation. If she then discovers 
that his paramour is her own sister, which raises the offence 
to incest, I presume she might then apply for a dissolution 
of marriage." What a host of questions will occur to the 
mind on reading these quotations ! In the last resort, 
fiverything is left to the discernment of the court, and where 
so much latitude is allowed to discretion, justice is not 
secure. 

II. — Object OF THE Suit. 1. Assuming that the ground- 
facts of divorce, whether reduced or not to the number and 
category contained in the English and Scotch Jaw, are 
matrimonial offences, whereto the virtue is assigned of 
justifying dissolution of the bond, however little we may 
reflect it will be found that they differ essentially from 
pffences as between strangers. A consort who may have 
been the victim of one of those offences does not precisely 
seek for reparation, or for the punishment of the guilty 
party, the aim of all criminal legislation : he or she, as the 
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case may be, seeks relief from his or her state ; — freedom and 
independence of a companion whose society has become 
perilous, as in ill-usage ; or distasteful, as in adultery ; or 
useless, as in desertion. Punishment is not asked for, since 
separation only is desired, and not with a view to the 
infliction of suffering on the offender, who probably gains 
more than the petitioner by the divorce, but as a mere 
relief for the injiired party. Consequently, there is no 
object in bringing charges and proving them to the satis- 
faction of the court or the jury. Whatever be their 
conception, and their final sentence on the petition, the 
reality of the facts and then- effect on the sensibility of the 
injured consort would be the same. And here we find one, 
perhaps the principal reason, why we have objected to the 
application of the term offence to the ground-acts of divorce. 
Nevertheless, in default of a more fitting denomination, 
which the imperfection of language does not supply us with, 
there can ibe no great harm in retaining the present one, 
provided, however, we do not lose sight of its essential 
characteristic. 

Let us look into those cases wherein, after ventilation ofr 
the facts on trial, and the interiors and failings of families 
have been exposed to the light of day, the decree of the 
court is adverse to the petitioner. Is his situation any the 
better for it? Turn to the before-cited cases, 18, 29, 32, 
Appendix D, and other similar ones, and dwell upon the 
feelings and probable conduct of the petitioner after the 
judgment of the court. Have his suspicions thereupon 
ceased ? "Will he believe his wife to be innocent because 
certain jurymen, who, not even with a great stretch of imagi- 
nation might have placed themselves in his position, had 
declared that he had fancied adultery where none existed 1 
Most creditable was the hope expressed by the worthy 
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judge in. Case 29, that the parties, being young and having a 
family, might become reconciled through the intervention of 
their friends. In the interest of science, we should like to 
know whether reconciliation was the result ; but in default 
of data in that and the other analogous cases, considering 
only what human nature is, we firmly believe that the 
sequel of a rejected petition for divorce will generally prove 
to be the extra-judicial separation of the parties. In addi- 
tion to the origina;l private and urgent cause which induced 
them to take the very serious step of presenting a petition 
of divorce, they are now upheld by public opinion, which, 
according to their notions, binds them ' not to put up with 
so grave an insult.' 

Supposing the petitioner to be the wife, her position 
would be worse. Let us imagine the case, so frequent, of. a 
wife whose husband has been guilty of adultery and ill-treat- 
ment. The jury considers only the first charge to be proved ; 
but if the other be well founded, the unhappy woman 
continues to be the victim of her executioner. Let us go so 
far as to suppose there is no ill-usage, and that it wa.i only 
•pleaded to give colour to the petition. The fact of the 
adultery remains, which, so far as she may be concerned, is a 
sufficient cause of unhappiness, as presumed from the fact 
itself of its having induced her to present the petition. 
Here we may be told that such fact would only go to prove 
the need that existed of adultery alone being constituted a 
ground in the case of the husband as well as of the wife. 
But not so : we will carry our suppositions still further ; 
and take the case in which the petitioner, whether husband 
or wife, proves none of the charges in the opinion of the 
jury and the court. It will always be certain that such 
facta, or others which the law did not allow him or her to 
plead, tormented one of the parties to the extent of render- 
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ing his or her position intolerable. We •will go so far as to 
suppose that, without any perceptible cause, one of the 
consorts feels unhappy in the enforced society of the other, 
of whom he or she, as the case may be, at first thought more 
favourably than afterwards. In matters of happiness (and 
here there is none other) who can be a fitter judge than the 
parties concerned ? Will a woman be less unhappy, tied to 
a man she hates, because he may declare before the judges, 
and they would so decide, that there is no reason why she 
should be unhappy 1 We come to the conclusion, then, that ' 
if divorce has been made a judicial matter, it is because it - 
has not been regarded in its true light. 

2. The manner in which the law has treated the subject 
obliges the petitioner and the judges to conduct in the same 
way cases very distinct from each other, in respect of 
adultery of the wife, which is moreover the most usual 
ground of divorce. They may be grouped, so far as it is 
possible to classify them, in the following categories : 1st, 
adulteries through lewdness (Cases 2, 4, 10 and 12, Appendix 
D) ; 2nd, through temptation, the probable consequence of 
absence or introduction of friends into the house (11, 24, 37, 
38, 42 and 44) ; 3rd, incompatibility of husband and wife 
(13, 20 and 45); 4th, decided preference of another man 
to the husband (3, 5, 7, 8, 9, 15, 21, 30, 33, 39 and 41). 

According to law, a single act of infidelity, without any 
distinction whatever of motives or circumstances, is a 
ground of divorce ; and, for the efiect sought for in the 
petition, the act must be proved, so far as is possible. The 
facts of the 1st class are those most susceptible of proof, more or 
less direct, because less precaution is usually taken in their 
performance. At first sight they also constitute those tha,t 
attach most guilt to the wife ; but besides its being, as we 
have previously stated, the object of these trials not to 
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discover faults, but to relieve sufferings, it is impossible to 
ascertain the special circumstances that have actuated a wife 
in her vinfaithful conduct. We know that antipathy and 
estrangement exist between consorts; we also know that 
there exists a disproportion in amativeness. Although less 
general than the opposite case, the wife may be more ardent 
than the husband, and hence arises a cause of infidelity. On 
the contrary, the man has less physical need to commit adul- 
tery than the woman, even when the cause under discussion 
lies with him : it is the result of their respective sexual 
organisation. Finally, protracted indisposition or illness in 
the husband may prevent him from fulfilling the chief end of 
matrimony ; and indeed, if morality be not on that account 
less severe towards the wife who gives way to adulterous 
passions, reason is so without doubt. But the husband has 
no need to enter into these niceties ; it is enough for him to 
prove one act at least of infidelity or offence in order to 
obtain divorce. 

In the cases of the 2nd category the responsibility at 
first sight appears to rest with the husband. Either owing 
to absence or to his having lodged friends in his house, he 
has exposed his wife to the influence of temptations she has 
been unable to resist, and having once taken the path 
leading to faithlessness towards her lawful spouse, sufiScient 
honour abides in her to remain true to the partner of her 
choice. Whom shall we blame ? Useless question ! A 
man cannot so regulate his life as never to be away from his 
wife, he must not be so suspicious as ever to fear the visits 
of his friends. But never should he be so severe with her 
when he has aided in her fall as when it is the outcome of 
mere perversity. Never shall we forget the painful 
impression caused on our mind by the perusal of a novel, 
iwpular in its day, and since dramatized. Hast Lynn. 
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Its author, a lady more unjust towards a person of her own 
sex than are men in general, sacrifices her heroine in order 
to enjoy the moral pleasure of jeering at her. Why force a 
man to avow himself imprudent, and thus attract sympathy 
for his wife in a suit of divorce? Since necessity or want 
of foresight severed of itself a first union, reason and 
private understanding ought to establish the new legal 
situation which both spouses indubitably desire. 

The preceding remarks are partly applicable to the 3rd 
category. But in this there is a certain novelty. Two 
beings, whom nature never intended for each other, and 
who did not sufficiently see it, were united in bonds, which 
only a few determined causes might sunder. Either owing 
to clandestine love, the sincere result of an unpleasant 
situation, or in order to open a way to regain her lost liberty, 
the wife transfers her afiections. Whenever this happens, 
the law still calls the amorous acts which it is inferred may 
have occurred in the new situation "adultery;" and compels 
the husband to prove, not the acts (which would be absurd), 
but the situation which renders them probable. Such was 
the question that the court propounded to the jury in Case 
39 of Appendix D (which answers our present purpose), 
and the same question is applied in all similar cases. 

We might have aiigmented the list of the dth category by 
taking other cases from Appendix D, as it is the most 
numerous, and in a certain measure embraces the three 
previous ones. But we have reserved for it the cases in 
which the distinctive characteristics of the others do not 
appeal". It is moreover the most difficult to clearly define. 
Women who have voluntarily wedded and sworn fidelity to 
a man, afterwards place their affections on another, whom 
chance, if not the husband himself, makes known to them. 
They elope with the lover, or follow him to his house with 

Y 
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such determination, that they have evidently found in him 
something very superior, in their estimation, or their love, 
to the husband whom the law forces upon them. Though less 
glaring than in the case of evident incompatibility, there 
was also here some error in their first choice, which a 
subsequent election rectified. The exasperated husband 
sends or accepts a challenge to fight a duel, proclaims aloud 
the disloyalty of his wife, and may be of his friend : nature 
continues to furnish us with case after case, because her 
course is relentless, and human notions, customs and laws do 
not restrain her. 

The law requires that the husband should denounce and 
prove an act of adultery, or the situation from which such 
acts might flow. The situation is readily proved ; but it 
does not constitute adultery in the legal acceptation of this 
word. Nor does it matter, for the case, whether the lovers 
liave or have not gone to the extent of actual copulation in 
the physiological sense of the word. The husband has lost 
the resiject and the affection his wife may have felt for him, 
and that is enough. The court, wiser than the law, does 
not compel him substantially to prove anything more. But 
why should not the law accommodate itself to the reality ? 
And with what object does it compel a husband to prove 
that which only concerns himself and he is better aware of 
than any one else ? Why convince the judges that his wife 
no longer loves him ? And if they do not feel satisfied, will 
he be any less convinced on that account ? 

Let us now explain, at least partially, from whence origi- 
nate the greater number of cases under consideration, and 
which divorce, if facilitated, would prevent : to that end let 
the author of The Elements of Social Science speak : " The 
romance and impetuosity of love are well nigh extinguished 
among us, and are to be met with chiefly in works of 
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fiction, where people indulge in a day-dream of what should 
be the feelings between the sexes. A great proportion of 
the marriages we see around us did not take place from love 
at all, but from some interested motive, such as wealth, 
social position, or other advantages ; and in fact it is rare 
to see a marriage in which true love has been the pre- 
dominating feeling on both sides. This is especially the case 
with woman. It is comparatively rare that a woman 
marries the man whom she most loves; we see matches 
every day in which a young girl marries an old man, 
or where the fear of remaining an old maid, or the 
wish to obtain the social advantages and protection of 
marriage, is the real motive which influences the woman. 
Such marriages are in reality legalised prostitution, and are 
utterly alien to the true spirit of love. It is not woman / 
herself, but her unfortunate social position, that is to be | 
blamed for them. From the dependent state of woman, | 
which makes her think rather of a protector and maintainor / 
than a lover ; from want of the power of active selection on 
her side ; and from the great population difficulties which 
sun-ound our society, and which have made marriage 
hitherto attainable but to a limited number and at an 
advanced age, — ^the influence of true love among us has been 
curtailed to an immense degree, and all other feelings have 
as far as possible been substituted for it." 

3. As long as divorce is judicially administered, the 
dramas resulting therefrom must continue to receive pub- 
licity j for, considering especially the amplitude of faculties 
invested in the courts, there is no other guarantee against 
abuse. Now, then, the publicity given to these suits is in no 
wise edifying, and, besides the unpleasant impression they 
produce on modesty, they tend, by the example they offer, 
to stimulate, in the opposite sense to that which the law 

V 2 
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would wish, such natures as are already somewhat incliiled 
to set public opinion at defiance. When we see every week 
in the newspapers that countesses, or women of wealth and 
position, escape to the Continent or to the house of their 
lovers, where they live as husband and wife, the temptation 
to imitate them is most powerful. Each one of these cases, 
which strongly acts upon the sensibility, excites public 
opinion, and tends to blunt it, as the water of the torrent 
wears away the rough edges of the fragments torn from the 
rocks until they become smooth and round ; that is to say, 
that public opinion is scandalised less and less on every 
occasion, and losing rapidly in severity, will at length 
become indifferent to adulteries, ill-treatment and desertions. 
If, consequently, some have hoped that publicity would 
diminish the grounds of divorce and divorce suits, it will 
not be difficult for them to perceive that, ou the contrary, it 
deadens the sensitiveness of public opinion, and there will 
be no chance of the number of cases diminishing, which is 
borne out by statistics. 

4. We have hitherto brought chiefly under consideration, 
by way of example, the grounds and exceptions in suits for 
divorce, according to English and Scotch laws. Were the 
list of grounds to go as far as it might and ought, if we pro- 
ceeded logically, many others would be liable to the same 
difficulty of proof, such, for instance, as habitual drunkenness, 
contagious diseases, mental disorders, difference in education 
and feelings, &c., &c., though some of them might be proved 
with more or less facility, as sentence to imprisonment or 
degrading punishment, quarrelling, difference of religion, &c. 
But we have shown that it would be impossible to make up a 
complete list, as there would always still remain some possible 
ground ; from whence we come to the conclusion that we 
must perforce authorise the courts, as some States have 
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done, to judge and decide on any fact that may render 
wedded life intolerable. Hence arise, however, fresh objec- 
tions to judicial divorce : — 1st. It will be for the jury to 
resolve, not only on the evidence, but also on the acts alleged 
as grounds ; and, as respects the latter, the jury is incom- 
petent, because it arrogates to itself the functions of the 
legislator, as we have often remarked in the course of this 
work. 2nd. The jury or the court would be unable to 
judge contrary to the impression they might think tliey 
themselves would feel, considering the alleged grounds ; and 
even that would be hazardous, for nobody can feel in 
imagination as in reality. But granting that they would 
accurately express their sentiments, that is not the question : 
the point at issue should be, whether the facts adduced as 
grounds would really render painful the mariiage it is 
sought to dissolve, and of that there can be no other possible 
judge than the consort thereby influenced. Hence the 
«;onsequence previously drawn that, whatever be the finding 
of the court, neither the sentiments nor the conduct of the 
petitioning consort would change, nor would his or her 
unhappineas be any the less, nor would he or she fail to 
escape from it de facto were it possible. Hence also there 
can be no object in exacting the allegation or proof of 
determined facts which occasion the conjugal infelicity; and 
hence, finally, the divorce suit can have no raison d'etre. 

IV. — Freedom op Divorce. Starting from this conclu- 
sion, we should at length come to institute divorce as it 
more or less existed amongst the nations of old. Since they 
had no judicial proceedings in order to grant it, though they 
required grounds, it is to be inferred that they left it to 
public opinion, or at all events to the subsequent judgment 
of the tribunals, consequent on the petition of the interested 
party, to determine whether the requisite grounds had 
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occurred, and whether the extra-judicial forms had been 
observed to render it efficacious. In default of express 
grounds, there would never be any occasion to appeal to the 
tribunals', and the act of divorce would be a mere record of 
the resolution come to by one or both consorts ; which 
record would have for its object to preserve evidence of the 
fact for the legal effects emanating from divorce. Amongst 
other important consequences incidental to this theory the 
following are worthy of attention : — 

1 . There are acts destructive of the common happiness, 
which the parties wouldhesitate to reveal, even in confidence to 
any one, and which, by means of the simple plan of recording 
the wish for divorce, would not pass beyond the conjugal 
chamber. Such are all those physical or organic incompati- 
bilities to which we have before alluded, and amongst which 
a very notable one, and to which little attention is usually 
given, is the one referred to in the following passage from 
The Elements of Social Science, p. 85 :— "Excesses arc often 
committed from ignorance of the amount of sexual inter- 
course which the constitution can bear, as well as from the 
desire to please, and not to appear deficient in what is 
regarded as a proof of manly vigour ; but no man should 
allow himself to be tempted to exceed his true powers by 
6uch feelings, nor should any woman permit so dangerous an 
error. A great deal of mischief is done by two persons of 
unequal constitution being matched together, as is so 
frequently seen in married life. Here the wife either 
exhausts the husband or the husband the wife, the weaker 
party being constantly tempted to exceed his or her strength. 
This shows us that in all sexual relations, as in the other 
relations of life, we should have a careful consideration for 
the health and happiness of others as well as of ourselves, 
and never allow our partner to overtask his or her energies 
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for our own gratification. It is not so much from selfishness 
that such a mistake is made as from ignorance, and still more 
from the lamentably morhid delicacy which prevails on 
sexual matters, and which prevents all open and rational 
conversation on them even between those who have the 
most intimate knowledge of each other.'' 

Though the author does not discuss the subject in its 
entirety, but only under the aspect of hygiene and scientific 
morality, his observations are nevertheless perfectly appli- 
cable to divorce. In the first place, disparity of amatory 
potency results to the direct prejudice of both consorts : of 
the feeble, because it obliges him to exert himself beyond 
his strength ; and of the strong, because he is not satisfied. 
In the second place, the more ardent of the two, particularly 
if it be the woman, and for physiological reasons to which 
we have already alluded, inasmuch as she does not obtain 
entire satisfaction from her lawful spouse, is tempted to seek 
beyond the pale of matrimony for that which within it she 
only gets by halves, and we do not hesitate in ascribing 
to this cause many adulteries, which liberty of divorce would 
have obviated. No amount of indignation against these 
salacious temperaments, nor against us for referring to them, 
will destroy their existence, which it would be in vain to 
ignore. The philosopher who may be disposed to suppress 
or hide facts, instead of studying them, wilfully deceives 
himself, and will arrive at preconceived conclusions, not at 
scientific truths. 

2. It is obvious that if divorce should be decreed at the 
will of a consort who considers himself or herself unhappy, 
with greater reason it should be decreed at the will of both, 
that is, by mutual consent, without the necessity in either 
case of specifying the ground. Opinions differ on this point. 
Some desire that divorce should not' be conceded agreeably 



328 FUKTHER AND ULTIMATE DEVELOPMENT OF DIVORCE. 

to the wish of one consort only, without expressing the 
ground, on the principle that marriage being a consensual 
contract, the will of both parties must concur to rescind it, 
in like manner as it concurs to enter into it. Others, on 
the contrary, maintain that, though it be true that divorce 
is permissible for certain causes affecting one of the consorts, 
it is not so on the ground of mutual consent, which would 
multiply dissolutions to the detriment of customs, <fcc., &c. 
As we have isreviously replied to this objection, and besides, 
as divorce with the consent of both parties is, as we have 
just seen, the necessary consequence of the right to obtain 
it at the will of one only, we will restrict ourselves to 
answering such as support the former opinion. 

We extract the following passage from the EncyclopcBdia 
JBritannica, 8th Edition, 1855: — "Divorce always existed 
in the Roman polity, and appears to have been permitted 
on very light grounds, since either party might declare his 
or her intention to dissolve the marriage on the plea of the 
absence of conjugal affection, abiding consent being con- 
sidered essential to the continuance of the connection. The 
dissolution of the marriage might be effected without any 
judicial process." The legislation of the Romans in the 
matter of contract arrived at such a pitch of perfection, that 
even now it is the basis of the law of many modern nations ; 
and those who have most departed from it, as the Anglo- 
Saxons, are certainly not those who have benefited the 
most. That persistence of consent on the part of both 
spouses should be i-equired for the continuance of marriage, 
is an eminently philosophical principle, and common to all 
contracts of partnership. The members of an association 
who may wish to withdraw therefrom are never forced to 
remain, though they may have covenanted to that effect ; 
they are only bound to indemnify the other members for 
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the iDJury their untimely separation may have caused thera, 
if any have been suflFered. With great philanthropy the 
law refuses its sanction to personal contracts involving per- 
petual vows ; and it would have reduced matrimony to the 
condition of all other partnership contracts, if the religious 
notion had not intervened to render it contrary to nature. 

It even requires more than any other contract that the 
freedom of the associated partners should be maintained 
intact, for its object essentially depends on such liberty ; 
that is to say, on the pure and unlimited consent of the 
consorts. In commercial or industrial partnerships there 
are no restrictions on the acting of the partners, save in 
regard to the common business, and even these have very 
marked limits so long as they are not redeemed, which may 
be done by means of a pecuniary sacrifice. Not so in matri- 
mony, intimate association of every instant, and which 
embraces the whole conduct of its members — an association 
which consequently requires most perfect harmony and con- 
cert between the partners. So truly is this the case that, were 
the law to allow its duration to be stipulated, few, if any, 
would make it perpetual or long ; and if there should be 
any so short-sighted as to bind themselves in such a manner, 
the same thing would happen as now, that is to say, that 
the will not lasting as long as the promise, unions would be, 
as a matter of fact, dissolved, or kept up only in appearance, 
or become a source of supreme misery. 

3. We have elsewhere shown to what extent the absence 
of liberty in matrimony dissuades many from contracting it 
who would be able to marry, and how far such fear prejudices 
public morality. If we here again allude to this matter, it 
is because the increase of marriage, and proportional decrease 
of prostitution and concubinage, would be the necessary con- 
sequence of the freedom of divorce which now engages our 
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attention. This passage from The Elements of Social Science 
illustrates our idea : " Marriage is a step so irrevocable and 
hazardous, that few would take it, were they not driven to 
it by the want of any other honourable outlet for their 
sexual desires. Many men feel that it would be to them a 
great loss of freedom in various respects ; and the number 
of those who remain bachelors, not from want of means, but 
from dislike to the married state, is very large ; and is con- 
tinually increasing, as the advance in intelligence makes 
men less willing to take problematical and irrevocable steps, 
in matters so closely connected with their happiness in life. 
Marriage [as constituted at present — Ph.], is like the gam- 
bler's stake — all or nothing; and is fitted for the early stages 
of society. There is nothing more degrading to the dignity 
of man and woman than such irrevocable contracts ; they 
make children of us, confining our affections and actions by 
rule and measure, as if we were unfit to have any freedom, 
and to guide our own sexual conduct throughout life." 

4. The frequent mistakes made in the matrimonial lottery 
may to a very great extent be remedied by free divorce. 
And we do not refer to the cases in which a complete dove- 
tailing of the parties is wanting. Such pairings are rare 
enough, and the natural and inevitable discrepancies between 
individuals, as the changes of disposition and temper inci- 
dental to physical ailments or troubles in life, must always 
be taken into account. We only refer to notable cases of 
evident, absolute and irremediable disparity of character, 
which embitter existence till its end is longed for, or all 
social considerations are trampled on, by rending asunder 
for ever the bonds that justify the terrible exclamation of 
Madame du Bourg, " la vie ^ deux est un enfer quand on 
ne s'entend pas." The increase of matrimonial dissolutions 
would be the necessary consequence of easy divorce ; but 
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there would be more of appearance than of reality in such 
increase : 1st, because the new aUianoes that would ensue 
in search of the trnie halves, and which would replace the 
old unions, would compensate for the disappearance of the 
one by the appearance of the other : 2ndly, because many of 
the old alliances, which, by the fact itself, would have 
ceased to exist as marriages, must be deducted from the 
number of dissolutions, for the statistical purposes we are now 
examining into ; and Srdly, because of the greater number 
of definite marriages there would be, calculating on the ac- 
cession from among the ranks of the timid alluded to in the 
previous paragraph. The general result would be to in- 
crease love, fidelity and happiness, which would justify the 
expression of M. Naquet, " divorce is an essentially 
moralising institution." 

5. As grave errors in the choice of a life-partner would be 
rectified directly they were found out, the number of chil- 
dren bom of such unions would be trifling, should there be 
any, and the objection founded on the sad lot of the progeny 
would be vastly reduced in its proportions. Divorce, like 
the spear of Telephus, wotild heal, at least in a measure, the 
wounds it might inflict ; and it would also heal them by 
removing from the sight of the children the sad and baneful 
spectacle of the dissensions of their parents. 

V. — Form of Divorce. Dissolution of marriage being 
divested of its judicial character, nothing would in reality 
remain to be done but to record the fact formally and offi- 
cially ; and for that purpose it would suffice to proceed, as in 
the celebration of matrimony, by drawing up, in presence of a 
registrar, the declaration of the consorts, or of one of them, 
as the case might be. But it would not be proper to observe 
the same forms in the two cases, very different, in them- 
selves, of divorce by mutual consent, and of divorce at the 
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avowed will of one only of the consorts. The former is very 
simple. In some countries where allowed, endeavours are 
made to reconcile the discordant spouses, a period being 
fixed to enable them to come to an understanding ; but this 
precaution invariably results in a pure waste of time, and a 
mere procrastination of the benefit sued for in divorce. For 
people do not resort to such an extreme measure, always 
disagreeable, until after having suffered a long time, and 
striven to improve the condition of the partnership, without 
attaining any other result than additional evidence of the 
impossibility of a compromise. We would not therefore 
require in the case under notice anything beyond the bare 
record of the wish 'of the consorts, in the form of a minute 
under their signatures and authenticated by the registrar, 
with the other formalities required to substantiate so serious 
a step in civil life. 

But not so when the will of but one of the consorts is 
consulted. It is very likely that the one desirous of divorce 
may apply to obtain it filled with false impressions, which 
the other, possibly absent and ignorant of what is transpiring, 
might be able to dispel; and until his or her situation 
and wishes be correctly ascertained, such consort has a 
perfect right to a period of delay, which would be shortened 
or, expire if he or she should promptly make known his or 
her disposition in accordance with that of the other partner. 
This term of delay is also requisite to enable the absent one 
to verify his or her position, and in view thereof to deliberate 
on the best course to be pursued for the future ; and during 
the interim, whjch would be equivalent to the time at pre- 
sent allowed between the decree nisi and the absolute decree 
of the court, neither of the two would be able to contract 
matrimony, since the divorce is not perfected. In ac- 
cordance with this idea, clause xxiv. of our proposed Bill 
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(Appendix A) is conceived ; and in consonance with the 
other opinions expressed in this chapter the other clauses 
on divorce therein contained are founded. 

They all tend to carry out the object (and would that 
we could say the corollary ! ) of this our book, which is to 
twrn IwLshdnds and wives into lovers. With truth says a 
Doctor of Medicine, we do not nowadays find love in all 
its lustre, save in novels. It might also be said of some 
illicit unions, in spite of all the difficulties they have to 
contend with. But is it impossible to locate and preserve it 
in marriage? Were it impossible, we would not hesitate to 
condemn, for the fact itself, a lethal institution that stifles 
the sweetest, most powerful, and most expansive sentiments 
of humanity. But we are fully convinced that its present 
effects on happiness only spring from its bad organisation. 
It is that which draws down upon the institution the 
continual satire of which it is the object in some countries, 
and the mere show of respect which is accorded to it in 
others. Let us assimilate it to natural and free unions as 
far as may be consistent with its legal essence, as we believe 
would be accomplished by the formijlas we propose jand we 
shall probably attain to what is generally at present a 
paradox — love in matrimony. 

V. — Restriction. If, notwithstanding our arguments, 
it should be deemed expedient to retain judicial action as a 
means of administering divorce, we should suggest that no 
grounds should be specified, and that divorce should be 
decreed: 1st, by mutual consent ; 2ndly, for grounds that 
would make the married life unbearable, in the opinion of 
the jury or the court, decisive effect being given to the 
sworn declaration of the petitioning jjarty, should not proof 
be adduced to counteract it. 

One important consequence of the concession of divorce 
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on tlie ground of mutual consent is, that it allows silence to 
be preserved as to causes offensive to the modesty and 
delicacy, not only of the consorts, but of the public. 
Rather than needlessly lay bare to the light of day cases of 
adulteries, impotencies, ill-treatment, hatred, &c., the parties 
■would often agree to appear of one accord in the wish for 
divorce; and in the majority of cases dissolutions would 
assume such aspect. As there would be then, properly 
speaking, no more suits or controversies, and nothing more 
than mere proof and registration of the common will, the 
needlessness of the judicial proceeding would be recognised, 
and opinion would be formed in favour of the notarial 
system. The transition between the present and the new 
system would become more insensible and more in accord- 
ance with the Anglo-Saxon way of thinking : its final 
■development would be a question of time. 
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CHAPTER XV, 

OF FOREIGN MARRIAGE AND DIVORCE. 

We classify under this name all acts of marriage or 
divorce which take place without any of the three sections 
of the United Kingdom respectively, and we here treat of 
them with a view to establish their validity or invalidity in 
each as a separate legislative entity — whether the act 
takes place in either of the other two, in the Colonies, or in 
a foreign nation, siDce, up to a certain point at least, the 
various divisions of the Empire are looked upon as so many 
separate States in regard to the matters now under con- 
sideration. The questions to which we are about to devote 
our attention belong, properly speaking, to that branch of 
International Law which is called Private, or otherwise 
" International Comity," and although neither term appears 
a correct one, we retain them through default of a better of 
general acceptation. Be it observed, nevertheless, that we 
do iiot treat the subjects to which the heading of the chapter 
refers, otherwise than' with regard to the effects which 
mamages or divorces may or might have in our opinion in 
the United Kingdom, although, with respect to reforms, 
if acceptable and accepted, they might in the course of time 
become adopted in other countries. Anyway, there is at 
the present time so much divergence in the practice of 
di fferent nations, that any principle of uniformity at which 
one might arrive by treaties or otherwise, could scarcely fail 
of a good reception. 
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I. — Marriages. 1. — Professed Principles, (a) As a 
general rule, marriages contracted in Scotland or Ireland 
are valid in England, and vice versd, if valid by the law of 
the country where they took place. The same rule holds 
good with marriages celebrated in foreign countries with 
respect to any division of the United Kingdom. But the 
principle admits of not a few exceptions, which indeed 
almost annul it. The following extracts from Mr. 
Weightman's book, already quoted, refer to various cases of 
marriages coming under this section of the chapter. 

" With respect to Gretna Green marriages. These are not 
properly Scotch marriages, but the marriages rather of 
muaway English couples. Of coiirse what gives effect to 
them is the mutual consent alone in the presence of 
witnesses. When an English subject, afterwards Arch- 
bishop of Canterbury, thus, by an elopement, testified his 
perfect satisfaction with the marriage law of Scotland, little 
further need be advanced in its vindication, much less need 
its canonicity be questioned. Lord Mansfield pronounced 
these marriages a fraud on the law of England, and they 
were held null and void. But the Ecclesiastical Court was 
of a different opinion, and the Court of Common Pleas at a 
later date followed the Ecclesiastical Court. 

"In 1856 Lord Brougham introduced a Bill, 19 & 20 
Vict. c. 96, to prevent these marriages. It provides that no 
irregular marriage in Scotland shall be valid ' unless one 
of the parties had lived in Scotland for twenty-one days 
next preceding such marriage, or has his or her usual place 
of residence in Scotland at the date thereof.' 

" The marriages of British subjects in India and most of 
the British Colonies and Settlements are governed by the 
English law, as it existed before the 26 Geo. 2, that is to 
say, marriages per verba de proesenti or per verba de /uturo 
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subsequente copula, remain on the same footing as such 
marriages held in England before that Act, except where 
some municipal law has effected a change. The law may 
have been varied, either by the Imperial Legislature or by 
that of the colony itself, with the sanction of the Crown. 
The marriages of natives — at all events of those of a different 
faith, as Mahomedans for instance. Brahmins or Hindoos — 
would be regulated by the lex loci, and, as has been before 
mentioned, polygamy in such case must be deemed lawful, 
aud entitled to all the incidents of civil protection. 

" The 58 Geo. 3, c. 84, gives validity to marriages of 
members of the Scotch Church, celebrated by ministers of 
the Church of Scotland, in the East Indies, and indeed the 
whdle law of Christian marriages in India is now amended 
(though the statute just referred to is still in force), by 
14 & 15 Yiet. c. 40, under which marriages are now 
registered, and the evidence of marriages by copies of the 
registers is assimilated to the evidence of mariiages in 
England under 6 & 7 Will. 4, c. 86. The Governor-General of 
India in Council is empowered, under the 14 iSi 15 Vict. c. 40, 
to provide also for the registration of any other marriages 
there solemnized, of which it may appear to him desirable 
that evidence should be transmitted to England, <fec. 

" With respect to the Colonies generally, the colonial 
laws establishing the validity of marriages contracted in 
such colonies are, by 28 & 29 Vict. c. 64, decreed to have 
effect throughout Her Majesty's dominions; and, by the 
same Act, no effect or validity is given to any marriage, 
unless both the parties were at the time of the marriage, 
according to the law of England, competent to contract 
the same. 

" And further, by sect. 20 of 12 & 13 Vict. c. 68, all 
marriages (both <ir one of the parties being subjects or a 



338 OF FOREIGN MAREIAOE AND DIVORCE. 

subject of the realm) solemnized before that Act on board a 
British vessel of war on any foreign station by a minister 
in holy orders, according to the rites of the Church of 
England or Ireland, or of the Fnited Church of England 
and Ireland, or by a minister of the Church of Scotland, 
are confirmed. 

" Marriages solemnized abroad by a minister of the 
Church of England, in the chapel or house of a duly 
accredited British minister, or in the chapel of any British 
factory, or in the house of any British subject in such 
factory, or within the British lines by any chaplain or 
officer or persons officiating under the ordei'S of the com- 
manding officer of a British army serving abroad, had 
previously been declared valid by 4 Geo. 4, c. 91. 

"By the 'Consular Marriage Act," 1868 (31 & 32 Vict, 
c. 61) all marriages solemnized before that Act (both or one 
of the parties to which being subjects or a subject of the 
realm of England), by any one acting or purporting to a(!t for 
a British Consul duly authorised under the provisions of the 
12 & 13 Yict. c. 68, are declared valid; and thenceforth 
every one acting for a British Consul duly authorised to 
solemnize marriages between persons (both or one of whom 
being subjects or a subject as aforesaid) shall be deemed a 
British Consul duly authorised accordingly." 

(b) In examining the effect of marriages contracted 
abroad, we must consider whether both the contracting 
parties are aliens, or whether one of them at least is a British 
subject, inasmuch as the rules vary according to these 
circumstances. And when we say " a subject,'' we princi- 
pally mean a domiciled person, for it is the domi* ile more 
than the nationality which constitutes the diff.rerjce in the 
rules. We must, therefore, first of all consider this question 
of domicile, of which it will be seen there are not only many 
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classes but quite as many definitions. As regards the 
latter, Mr. Weightman, after quoting several of different 
authors, says : " But Lord Alvanley commends the wisdom 

of Bynkershoek for hazarding no 

definition, and it must be admitted that among the various 
definitions to be found in publicists none are completely 
satisfactory. Perhaps the American judges have been most 
successful in their attempts, and have arrived at a tolerably 
accurate designation of domicile, as ' a residence at a parti 
cular place accompanied with positive or pre-sumptive proof 
of an intention to remain there for an unlimited time.' " 

With respect to the classes, it would be too long and even 
needless to mention them all here. It will suflSce for our 
object to refer to those taken up by Dr. Phillimore in his 
work, The Law of Domicile, viz. : 1st. Domicile of origin or 
birth ; 2nd, Domicile by operation of the Law ; 3rd, 
Domicile of choice, where one is abandoned and another 
acquired. But there is yet a qua^ domicile, a double 
domicile, or in two places at once, and a domicile for one 
object and another domicile for another. If to these various 
classifications we add the vagueness of the definition, even of 
the best of them, it is easy to understand how many questions 
may spring from such a source. As an instance of the 
diflSculties inseparable from this subject, we transcribe the 
following passage from "Weightman : " Upon the authority 
of Maxwell v. M'Clure, a person domiciled in England, but 
taking up his residence in Scotland under circumstances 
which, had they stood alone, would have suflSced to consti- 
tute a Scotch domicile, but at the same time retaining his 
English residence and performing certain functions in 
England, has not abandoned his English domicile. But 
where a Scotchman went out to India in 1805, and died 
there in 1830, being engaged in trade there the whole time, 

z 2 
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and having returned to Scotland only once for a short visit 
in 1819, there being no evidence of an intention to return 
to Scotland, until 1814, from which date there was abundant 
evidence of a desire and of an indefinite intention to return, 
it was held that his Scotch domicile of origin was not lost." 
But considering that during nine years (1805-1814) he had 
manifested no desire to return, would it not be more 
reasouable to say that he had lost his domicile of origin, 
although after 1814 he might have desired to resume it — a 
thing which never occurred, since he only came back in 
1819, and then only for a short visit 1 

(c) Looking upon marriage as a contract, we should 
apply to it the principles of International Comity, for the 
purpose of establishing its efficiency in the United Kingdom 
when it has been celebrated abroad, or in a section of the 
United Kingdom when the marriage has taken place in 
another section. We append a few general remarks, which 
we take mainly from Sir Robert Phillimore's treatise upon 
this subject, vol. 4 of his Commentaries upon International 
Law (second edition). As to the validity of a contract, it 
is a general rule " that if a contract be valid in the place 
where it is made, it is valid everywhere ; " there are 
exceptions, but why? The next canon relating to the 
substance of contracts is, that the lex loci contractus governs 
their nature, obligation, interpretation and effects. But 
there are different opinions as to the meaning of the expression 
lex loci contractiis, specially when the question is raised of 
its performance in a different place from that wherein it was 
made. According to Savigny and Phillimore, the true seat 
of an obligation is the place of ite ful61ment ; and this is the 
more so when the parties had the intention of performing 
the contract in the foreign country. There is more 
leniency showed by the jurists and the courts towards 



OF FOREIGN MARRIAGE AND DIVORCE. 341 

foreigners, to tte eflfect of giving to their contracts made 
abroad the obligation attached to them by the law of 
celebration. But in regard to our fsubjects, the contract 
made abroad, specially if intended to defraud the English 
law, is not considered binding but to the extent of the 
English law. This principle should be general in regard to 
matrimony : " Valid, if it is valid abroad, but its duties 
only according to our laws." And we should make no 
difference as to whether the contracting parties are 
foreigners or British subjects. Our reasons will be hereafter 
stated. 

Speaking of the opposition that might exist between the 
laws of two States when a case of Comity is in question, the 
author already quoted, in the same work, at pages 14 and 
15, supplies these two examples: "No Christian nation 
could be expected to tolerate polygamy or incest within its 
territory, because the persons practising it were subjects of 
a country which permitted such connections. Nor could a 
Christian nation whose law regarded certain marriages as 
ince.xtuous, which other Christian nations sanctioned, be 
required to recognise the validity of such marriages in the 
cases of its own subjects, though celebrated iu a country 
which permitted them. And it has been ruled in an 
English court (Hope v. Hope) that when a court of one 
country is called upon to enforce a contract entered into in 
another, it is not.enough that the contract should be valid 
according to the law of the latter ; for if any part of the 
contract is inconsistent with the law and policy of the 
former, the contract will not be enforced even as to another 
part of it which may not be open to this objection and 
which may be the only part remaining to be performed." 

In a note he says : '' But a Christian State may possess 
a heathen dependency, which it allows to continue under its 
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own laws, and then, if the last court of appeal be in the 
Christian mother State, it must recognise the heathen law, 

even in. the case of marriage So it may allow 

an unchristian race, like the Jews, to live according to their 
own laws in the Christian territory. But these are ques- 
tions rather of public than international law." And in fact 
we have spen that the law accepts the effects of polygamous 
marriages in India with respect to offspring, whose legitimacy 
it recognises. It does not accept in the same way the 
relations between a husband and his wives in the United 
Kingdom, but it is because it does not admit polygamy 
within its territory ; and this exclusion may very well be 
founded, not so much on the Christian principle (which, as 
we have seen upon another occasion, was not manifest), as 
on the evils arising from the institution. 

Something else might be said in respect of incest, whose 
evils are, to say the least, problematical, and which is not 
proscribed otherwise than out of religious considerations and 
habits founded thereon, even in cases where they rest upon 
texts that are indifferently interpreted. And where religion 
is concerned we are fully aware how far prejudice and 
resistance to all reform may extend, however useful and 
popular the reform may be. We have an example of this 
in the Bill submitted to Parliament by Mr. KnatchbuU- 
Hugessen, the object of which was " to legalise in England 
marriages duly celebrated in the Colonies, in conformity 
with their laws, between persons there domiciled." For 
two consecutive years it has passed the Commons, but it 
cannot be converted into law on account of the opposition it 
has met with from the House of Lords and from the 
Government. It being an admitted principle that when 
the contracting parties are domiciled in the country where 
they are married, the marriage is reputed valid in any other 
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coTiutry, although there may be a discrepancy between the 
laws of both, one could not understand the opposition to 
Mr. Knatchhull-Hugeasen's Bill were it not known that its 
oVvject was to render valid in the United Kingdom mar- 
riages celebrated in the Colonies between a widosrer and 
his deceased wife's sister. Such marriages nevertheless are 
legal in the Colonies, not, as in Canada, in virtue of laws 
existing prior to British domination, but through laws that 
have been passed by their legislatures since 1870 with the 
definitive approbation, though for a long time delayed, of 
the Crown. 

(d) In chapter xviii. Sir Eobert Phillimore treats more 
directly of the validity in one country of marriages con- 
tracted in another. " The legal relations," he says, " arising 
from marriage have in all countries been aflected not only 
by the principles of morality, which are universal, but by 
religious and political opinions, which are not universal, and 
therefore it would be natural to expect on this subject the 
intervention of many obstacles to the universal prevalence 
of those general rules which it is the great oliject of comity, 
the handmaid of civilisation, to efiect. On the other hand, 
the great importance of mutually maintaining and acknow- 
ledging these legal relations has ap|iroached so nearly to a 
necessity as to counteract to some extent the tendency to a 
discordant practice which religion or politics might cnate." 

He then proceeds to examine the question of the validity of 
marriage : 1st, as regards its external formalities ; and 2ndly, 
as regards the capacity of the contracting parties. He says, 
with respect to the first, that the principle locus regit actum 
is recognised by all civilised nations. " That the law of 
the place of celebration is binding as to the outward form, 
is a recepta sententia of Private Internaticmal Law." With 
respect to the second, he makes this just remark ; 
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" Upon this important question there is a great and lament- 
able difference in the laws and judicial decisions of different 
States. The courts of England have decided that a marriage 
valid between parties according to the lex loci contractus is 
valid everywhere. (Ha/rford^. Morris, 1776, Dal/rympley. 
Dalrymple, 1811)." Further on, however, he observes ; " In 
the year 1857, Mr. Vice-Chancellor Stuart and Mr. Justice 
Cresswell decided, that a marriage celebrated during a 
temporary residence in Denmark between an English widower 
and the sister of his deceased wife, being null by the statute 
5 & 6 Will. 4, c. 54, was not valid, although valid by the 
law of Denmark, the lex loci contractus.'' In the argument 
of this sentence it was stated that " a marriage celebrated 
abroad in fraudem, legis domesticce was not valid." But 
the chief reason was that they held it to be ' contra bones 
mores.' 

After giving extracts of the legislation of the principal 
European and American nations upon the subject now under 
review. Sir Robert sums up as follows the principles therein 
contained : " The investigation which has been pursued into 
the codes and common law of the principal Christian States 
leads us to the conclusion that the following maxims 
of jurisprudence jorevail upon the matter of the validity of 
the marriage of subjects abroad : 1st, The broad principle 
maintained by the United States of North America, 
namely, that the capacity of the parties as wtll as the 
formalities of the contract are to be decided lege loci con- 
tract-As and not lege domicilii ; 2nd, The principle main- 
tained by France (and generally by the States of the 
European Continent), namely, that the capacity of the 
parties is to be determined by the law of their own State, 
and the marriage valid lege loci contract'tls may be holden 
invalid lege domicilii on account of want of capacity, though 
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it be duly celebrated according to the formalities legis loci 
contractus ; Srd, The principle adopted by States (England) 
which recognise the lex loci contractus as binding in all cases 
but those infrdudem legis doniesticcB. 

" It is important to observe that, though the proposition 
locus regit actum be applicable to the formalities attending 
the celebration of a marriage, the converse of this 
proposition is not necessarily true, viz. : that if a marriage 
abroad be not celebrated according to the formalities legis 
loci, it ia void. The general practice of nations is to allow 
parties to choose which formalities they adopt, those of their 
domicile or those legis loci contractus, and to hold the 
marriage valid if celebrated according to the formalities of 
either one or the other.'' The reason is, that some of the 
formalities required by lege loci contract4s may be such as to 
make a foreigner repugnant to submit himself to them, as, for 
instance, the religious cei'emonies, respecting which there is 
a case tliat we will refer to by and by. 

It appears, therefore, that the principles most commonly 
observed in England are the following : — 1st, a contract 
geneially is valid if executed according to the law of the 
country where it was made, unless it be " in fraud of the 
law of the c untry where it is to be carried out." 2nd, A 
marriage would be reputed as celebrated " in fraud of the 
domestic law," if the contracting parties, being persons 
domiciled in the United Kingdom, are wanting in those 
requisites which the said law demands, although such 
requisites may not be insisted upon by the law of the place 
where the marriage was celebrated. 3rd, The requisites 
whose default is least tolerated are : (a) that there has been 
no previous marriage ; (6) that the contracting parties are 
not relations within the prohibited degrees. 

So that where we have to deal with marriages celebrated 
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abroad by foreigners, or that is to say, by persons not 
domiciled in the United Kingdom, the principle legis loci 
contracts is most ample, whether in respect of formalities 
or of the capacity of the contracting parties. Nevertheless 
in DO Christian country, and in the United Kingdom least of 
all, could be accepted the effects of certain marriages even 
celebrated abroad by foreigners, as, for instance, the cohabita- 
tion of one man with more than one wife in a polygamous 
marriage. The chief discrepancy among nations occurs in 
the cases of marriages of their own subjects abroad ; but 
even then it turus mainly on the capacity of the contracting 
parties, for, as regards formalities, the principle legis loci 
contractus applies in all its extent. 

Our readers will have observed that the position taken 
up by England is a mean between France and the United 
States. France is so rigorous in the matter of the qualifications 
of the contracting parties, according to local law, that even 
where treating of foreigners, married out of Fiance, but 
whose marriage is discussed within it, it insists that the 
capacity of the spouses shall be determined by the law 
wheie the marriage has been celebrated. On the other 
hand, the United States of North America in every case 
reserve to the local law both the formalities of the contract 
and the qualifications of the contracting parties. The United 
Kingdom requires but little to identify herself with this 
piinciple ; and, in order to arrive at the simplest and most 
absolute, needs only : 1. To renounce the principle of 
domicile or nationality ; 2. To place the capacity of the 
contracting parties on a par with the formalities of the 
marriage contract, being guided by lege lad in all matters 
relating to both, excepting, however, the polygamy in 
regard to the relations of the spouses in the United King- 
dom and her Christian possessions. 
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2. — Ohservations. Whenever the law of a country ignores 
the validity of a marriage celebrated abroad by one of its 
natives, or by a person therein domiciled, it is wanting in 
that international comity which friendly relations demand, 
and becomes a bitter irony. But here, as in private comity, 
there is always involved a consideration of utility, although 
at first sight it may not be perceptible. The necessary con- 
sequence of the divergency of principles in the matter now 
under examination is, that a marriage may be valid in one 
country and not in another ; that a person may deem himself 
married in one country and not in another ; and that he 
may in one place contract a fresh marriage without any 
legal responsibility, whilst in another place he may be held 
guilty of bigamy. * 

Speaking of the Bill pending before the House upon 
the legalisation and recognition in the United Kingdom of 
marriages celebrated in the Colonies between colonists 
domiciled therein, the Daily News, in a leading article, 
expresses these views : " The marriage contract is exactly 
the matter in which the municipal law needs to be recog- 
nised by the outer world. Society would suffer severely if 
a man and woman were married on one side of a national 
boundary and unmarried when they crossed into another 
country. We recognise in England marriages which are 
legal in the countries in which they are contracted, when 
the persons married are subjects of those countries. If a 
man and woman are legally married in their own land, the 
law of other countries recognises their union, It is, as we 
have alrt ady said, not quite clear whether the marriages in 
question are not an exception to this rule. According to 
some legal authorities who spoke yesterday, a colonist who 
had married a deceased wife's sister might -emigrate to this 
country, repudiate the person who was his lawful wife at 
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home, and marry another wife here without committing any 
crime." He could even do more. Eepudiatic ii, in the legal 
sense, would be impossible and unnecessary ; but the colonist 
miijht sim|)ly marry in England, and have two wives, both 
legal in their respective countries. 

A notable instance of so equivocal a position is afforded 
by the case of Malao v. Malac, which we transcribe from 
the work of Mr. Weightman : "In Brook v. Rrooh . . . 
it was held tha,t the lex loci contract'ds cannot impart validity 
to a marriage prohibited by the laws of the domicile . 
In Malac v. Malac (26th April, 1860) a decision apparently 
inconsistent with Brook v. Brook was pronounced by the 
Divorce Court. The petitioner (Mdlle. Simouin, an actress 
in Paris,) in the year 1853, being twenty-one years of age, 
proceeded to England with Malac (twenty-eight years of 
age) to be married without the privity of her mother. A. 
licence was obtained upon the usual declaration as to resi- 
dence for a fortnight in the parish where Malac was staying, 
although he had but just arrived there, and on the following 
day (June 21st, 1854:,) the parties were married at St. 
Martin's-in-the-fields. 

" On the 23rd or 24th June they both returned to Paris, 
Mdlle. Simouin refusing to cohabit until the marriage had 
been confirmed by its repetition in France. On the 21st 
September, 1854, Malac wrote to her to say, 'I will not 
marry you according to the French law.' Thereupon Mdlle. 
Simouin commenced proceedings in the Tribunal of Fii-st 
Instance for the Department of the Seine, in order to obtain 
a decision as to her status. On the 1st Se])tember, 1855, 
the Court declared the marriage null and void ah initio, 
on the ground that it. had been prociired in evasion and 
contravention of Articles 170, 63, 151 and 152 of the 
Code Civil, and had never been consummated. Early in 
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1857, MdUe. SimouiD, with her mother and sister, came 
to London, and prayed the Court, as a domiciled English 
subject, to declare her pretended marriage to be null 
in this country also. The following is the substance of 
the judgment of the Judge Ordinary, delivered April 26th, 
1860 :— 

"The first question was, whether the court had juris- 
diction. It was contended that they had, among other 
reasons, because the parties to the contract were bound by 
the lex cont/ractils. On this ground the court was satisfied 
that they had power to deal with the case. The next ques- 
tion was, whether by the law of this country a marriage 
which has been duly solemnized in England between parties 
of full age, and capable of contracting marriage, was to be 
held null and void because, being foreign subjects, they had 
come to England in order to evade the law of their own 
country. It had been contended that the incapacity of the 
parties, according to the law of France, travelled with them 
wherever they might go. Such incapacity was, however, 
not an absolute one, because it had been proved in evidence 
that it might be cured by a subsequent act, or by not being 
impeached within a given time. It had been universally 
held that a marriage, good according to the law of the place 
in which it was contracted, was good everywhere else : the 
only exception being where such marriage was considered 
immoral on account of polygamy or incest ; or where it was 
oflBcially prohibited from motives of public policy, or by our 
own Eoyal Marriage Act. The opinion of the court there- 
fore was, that they must decide this case solely with regard 
to England. The court felt bound to dismiss the petitiim. 
It might be imfortunate to the petitioner that she should be 
held to be a wife in England, and an unmarried person in 
France ; but if she had stayed ia France, she would have 
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enjoyed all the advantages which the French law would 
have given her." 

Be it remarked, in the first place, that although Mdlle. 
Simouin claimed to have become domiciled in England, the 
Court for Matrimonial Causes held, it would appear, that she 
had not lost her domicile of origin. On this assumption the 
contradiction which Mr. Weightman points out as existing 
between this case and that of Brook, really would exist if 
the principle of the lead domicilii (which modifies that of the 
lex loci contract4s) had been adopted in England as rigor- 
ously as in France. But it is not so. On this point, French 
legislation is — as usual — logical. It holds that the law 
of domicile must not be made light of; and this whether 
the question be one of the marriage of French people ignor- 
ing abroad the French law, or of foreigners who in their 
own country ignore the law of that country. But this is 
not the case with English legislation, inasmuch as it only 
admits tlie principle of domicile when the question is one of 
British subjects domiciled in the United Kingdom (or other 
persons domiciled as we have stated), and not with respect 
to foreigners domiciled abroad who contract marriages in the 
kingdom. It acts in this, as it does in the matter of 
nationality. The children of foreigners born in England, 
and whose father is not in the service of his native land, are 
British subjects ; but the children of British subjects abroad 
follow the status of their father if, on attaining their 
majority, they make no declaration to the contrary. 

Now, logic is a good thing when it starts from exact and 
admissible principles ; but otherwise, logic is nothing but an 
argwmentum ad absurduin, good only to make the falsity or 
inconvenience of a principle more and more patent. That of 
the domicile, which modifies while opposing the principle 
of the lex loci, appears to us paltry, intolerant, and spring- 
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ing from a pride which is incompatible with international 
comity. It is an extravagant pretensii n, which no con- 
sideration of utility justifies, to insist that the law of origin 
shall follow an individual wheresoever he may go. It is 
not only ofiensive to the liberty of the individual, but to the 
independence and prerogatives of each nation. If the 
marriage laws of different countries were identical, more espe- 
cially as regards the qualifications of the contracting parties, 
the principle of the domicile would be reduced to noihing. 
But it is much easier and far justtr to renounce the prin- 
ciple of the lex domicilii than to equalise the existing legis- 
lation upon marriage. 

As regards England, she would already have done much 
by striking out from her list of prohibitions the relation- 
ship of brothers and sisters-in-law, the chief if not the 
sole cause of limitations which her courts oppose in practice 
to the just and fertile principle legis loci contract'As. But 
even then she shoiild renounce the principle of lex domicilii 
— which she would • probably have no difiSculty in doing 
when once the other reform was accomplished — in order 
to avoid the qixestions arising therefrom, and set a good 
example of comity, which in time would be imitated by 
other nations. 

This principle of lex domicilii is open to two objections : 
1. It prejudices the principle of the independence and 
sovereignty of nations, giving to the civil laws of a country, 
when away from it, a power that not even the criminal laws 
possess. Supposing, for instance, a Frenchman commits in 
England a crime which is not a crime in France, or which 
gives no right to extradition, he receives no punishment on 
returning to his own country. 2. It carries with itself 
grave diflSculties, for in many cases there is no possibility 
of establishing clearly if the former domicile has been lost 
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and a new one acquired, inasmuch as it is a matter that de- 
pends upon equivocal acts and occult or vague intentions. 

We propose, in conclusion, and as a means of doing away 
with all questions of private international law respecting 
marriage, the adoption, as sole principle whereby to decide as 
to the validity thereof, that of the lex loci contracl4s, both in 
what concerns the formalities and what regai-ds the capacity 
of the contracting parties ; or, what amounts to the same 
thing, the renunciation of the objectionable principle of the 
lex domicilii, which is founded on an intolerant and pre- 
sumptuous idea oi fraud upon laws which there is no reason 
to deem perfect. It is understood that we should not admit 
the effects of polygamy ; but this exception is not, properly 
speaking, a limitation of the principle, as we have before 
pointed out, but a consequence of another principle not less 
absolute and just, founded likewise on the sovereignty and 
prerogatives of each nation, viz., that " marriages celebrated 
abroad shall not have here other effects than those which 
the law of the country recognises as proper to the institu- 
tion." Hence it arises that adultery cannot be punished, 
nor divorce conceded, if the law of the actual domicile do 
not authorise it, whatever may be the tenour of the lex loci 
contract'&s. 

II. — Divorces. 1. — Prof essed Principles, (a) In the same 
manner as the rules upon marriage should be the same as 
those generally observed respecting contracts, the rules of 
divorce should assimilate to those created by judgments 
pronounced out of this country and executed within it, .in- 
asmuch as a, judgment is the ordinary mode of pronouncing 
a divorce. Let us, in the first place, hear what Sir Robert 
Phillimore has to say upon this subject in his work already 
quoted, under the heading of Foreign Judgments. "The 
authority of a judgment in time of peace is derived exclu- 
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sively from the civil law of the territory in which it is given ; 
it cannot therefore, according to strict principles of inter- 
national law, have effect or operation in a foreign country. 
But international comity ' usu exigente et hv/manis necessd- 
tatibus ' speaks another language, and a foreign judgment is 
generally, in some shape or other, and with more or less 
restriction, iipholden and executed by all States, . 

" It follows from the principles laid down in the early 
part of this volume that no State will recognise or allow to 
be executed a foreign judgment which contains any provi- 
sions or order contrary to the public morals or public policy 
of the realm in which, execution of it is sought. The French 
tribunals have furnished a strong illustration of this prin- 
ciple ; the Gowr de Paris having decided that it was unlawful 
to permit the execution in Prance of a Swiss judgment of 
divorce between Swiss parties, although the execution was 
only requested to enforce the judgment of costs awarded 
against one of the parties, and although by a treaty between 
France and Switzerland it was expressly provided that de- 
finite judgments in civil causes should, after they had been 
legalised by the competent authority, be executed in France. 
It seems a clear proposition of reason and law that the 
foreign judgment, when recognised, must be interpreted and 
considered, as to its effects, according to the law of the State 
in which it was pronounced. Savigny and Foelix are in 
complete accordance upon this not unimportant point. 

" The jurisprudence and practice of States may be divided 
under three heads : 1st, of those which act upon the 
principle of reciprocity in recognising foreign judgments ; 
2nd, of France and other States which follow its example, 
who refuse to recognise the authority of the foreign judg- 
ments {I'autoritS de la chose jugee) ■ 3rd, of England and 
the United States of North America which recognise with- 

AA 
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out regard to the principle of reciprocity, the authority of 
the judgment of a competent foreign tribunal. Foelix 
condemns the decisions of French courts on the subject, and 
considers their practice opposite to the true interpretation of 
the codes and the rules of hon voisinage, &c. But even 
France practically gives almost as much effect to foreign 
judgments as England. France does not admit the autho- 
rity of foreign judgments as such ; they must be rendered 
capable of execution (executoires) by the decision of a French 
tribunal ; but before this has taken place they are received 
as evidence, only to be rebutted by the strongest counter- 
evidence of the facts on which they are founded and which 
they verify. Even the opinion that such judgments ought 
to be simply and without examination clothed with the 
authority of the pareatis of a French judgment is enter- 
tained by many. 

" No country has been more liberal than England in giving 
effect to the decisions of foreign courts. This will be found 
the just conclusion from the decisions which have taken 
place in British courts, from the time of the decision of 
Weir's case in the reign of James I., to the decision in Valle 
V. Dumerque in the English court of Exchequer in the year 
1849, and Barker v. Law in the Court of Common Pleas in 
1860." 

(b) The author treats more directly on the question of 
divorce in chapter xxi., whence we take the following ex- 
tracts : — 

"That portion of private international law which relates to 
divorce ought perhaps, strictly speaking, to form a part of 
the consideration of the effect given -by comity to the 
sentences of foreign tribunals. Christian States have been 
unanimous in recognising, subject to the limitations and 
exceptions which have been mentioned, the general principle 
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that marriage, celebrated according to the lex loci contract4s, 
is valid everywhere. But Christian States have been and 
are far from unanimous in recognising the principle that a 
dissolution of the contract pronounced by the tribunal of one 
State is valid in another. Marriage has been said to be a 
contract juris gentium, but the dissolution of it has not been 
considered as jure gentium binding on all States. It 
is indeed a question of private right, but one indissolubly 
united with public order. The religious and moral elements 
which are the basis of the marrifl,ge contract bring the law 
relating to its dissolution under the category of those excep- 
tional restrictions to the admission of foreign law which 
have been mentioned at the outset of this volume. The 
question is one more of status than of contract. 

" Upon this difficult and most important matter there 
has obtained, and still obtains, great and lamentable discord, 
both in the opinions of jurists and the decisions of courts. 
The discord has principally appeared in the consideration of 
the following questions : 1st. What forum ought to take 
cognisance of the question of divorce — the forum of the 
matrimonial domicile, of the actual domicile of the husband 
only, or of either ? 2nd. What law ought the forum, if it 
entertain the suit, to apply — the lex fori, or that of the 
matrimonial or the actual domicile ; if the latter, that of the 
husband or the wife 1 3rd. Ought a State, the law of which 
does not permit divorce, to recognise a divorce decreed in 
another State between persons belonging to that State t 
4th. Ought a State, the law of which does permit divorce, 
to recognise a foreign divorce between its own subjects and 
a foreigner? 5th. Ought a State, the law of which permits 
divorce upon certain grounds, to recognise a foreign divorce 
which had been obtained upon other grounds by its own 
subjects ? ..... 

AA 2 
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(c) " In Scotland a positive law specifies tlie duration of 
residence which renders a foreigner amenable to a suit for a 
divorce in a Scotch court. After forty days' residence a 
citation may be legally served on his dwelling-place ; but he 
may be personally cited the moment he sets foot in Scotland 
( Utterton v. Fewsh). In England a positive law requires a 
certain amount of residence before a marriage can be solem- 
nized by episcopal licence or banns ; but there is no positive 
law as to the time of residence requisite to found the 
jurisdiction of an English court. The subject is at present 
in a state of much perplexity and uncertainty in England ; 
but according to a judgment (Telverton v. Telverton) of the 
Divorce Court, the residence of the wife alone is insuflScient 
to found the jurisdiction of an English court in a suit 
against a husband who has not been and is not residing 
within the limits of the State to which the court belongs. 
It should be added that in this case the marriage also had 
been contracted out of England. In the United States of 
North America a contrary doctrine has been maintained by 
their tribunals, and surely such a doctrine may be main- 
tained with no small show of reason. 

" The general doctrine that the domicile of the wife is 
legally that of her husband rests upon the basis that it is 
the legal duty of the wife to dwell with her husband where- 
ever he goes ; but if he commits such an offence against the 
marriage state as renders her cohabitation morally and 
perhaps physically impossible, he has destroyed the basis 
upon which the general doctrine rests, and has entitled or 
rather compelled her to establish, for tlie purpose of obtain- 
ing justice against him at least, if not a separate domicile in 
the full sense of the term, a separate forensic domicile ; 
otherwise the husband may easily tate, what all sound 
jurisprudence abhors, advantage of his own wrong. He 
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deserts or ill-treats his wife, or pollutes with adultery his 
marriage-bed, and betakes himself to a country where no 
tribunal taking cognisance of such offences exists, and leaves 
his wife to starve in ignomiay and wretchedness in a 
countiy which has tribunals which take cognisance of such 
offences against the marriage state, but which, on a theory 
the basis of which is wanting in the particular case, refuses 
to administer justice to her even though its own subject. 

(d) " As to the law which the forum ought to apply, it 
seems clear, upon all sound principles of jurisprudence, that 
the forum can only administer the lex fori upon divorce. 
In the first place, the parties to the marriage contract derive 
from it no right to a divorce ; it is not, as in the case of 
a contract for transfer of property, a question of rights 
already existing before the contract is brought into a court 
of justice. In the second place, all remedies, as will be 
seen hereafter, depend on the lex fori, not on the lex lad 
eontracMs. . . ... 

" It has become the clear and settled doctrine in spite of 
one or two judgments to the contrary, of the United States 
of America, that their tribunals are competent to decree 
divorces without reference to the law of the place in which 
the marriage was contracted, or to the law of the original 
matrimonial domicile. In consistency with this doctrine it 
appears that they recognise a foreign divorce of American 
subjects. The Scotch courts hold the same doctrine. 
Divorce, they say, relates to sv matter of statics, and it is 
the duty and right of each country to decide, without 
reference to the lex loci contract4g or the domicile, or the 
allegiance of the married parties, upon questions of status 
simply as questions affecting the public welfare and order. 
. . . . We give the remedy of divorce for adultery 
(said the Scotch judge. Lord Glenlee) because the parties 
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are husband and wife, and not with relation to the constitu- 
tion of marriage. 

" Out of Scotland, or at least in England, these decisions 
would not be respected. From the difference and conflict 
of the two legislations many questions and even absurd 
decisions may take place, and the necessity of improved 
legislation by Parliament is generally felt. Thus, in the 
case of Sir George Warrender, divorced in Scotland and 
married afterwards in England, his divorce not being 
acknowledged here, his English wife was legal in Scotland, 
and his Scotch wife was legal in England, so that he had 
two legal wives. But we doubt whether such views would 
be now entertained by the English Court." What follows 
seems to us only correct in regard to the ancient history of 
the trials to which it refers. 

" With respect to the power of English courts to enter- 
tain suits for dissolution of foreign marriages, the following 
conclusions have been arrived at : — When the domicile of the 
parties is English, the jurisdiction of the court is founded, 
though the marriage and the adultery may have taken place 
abroad. Therefore, where the parties to a suit for a disso- 
lution of marriage were British subjects, and had their legcU 
domicile in England when the adultery was committed, and 
when the petition was presented, but the marriage and the 
adultery relied upon took place in the East Indies, it was 
holden that the conrt had j urisdiction to entertain the suit. 
When a husband was domiciled in Ireland, and had only a 
temporary abode in England at the date of filing the peti- 
tion, and the wife appeared and submitted to the jurisdiction 
of the court, the full court dissolved their marriage, which 
had been celebrated in Ireland, on the ground of adultery 
committed by the wife in England and on the Continent. 
{Callwell V. Callwell and Kennedy.) " 
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(e) In a cursory glance at the other questions which he 
had started, Sir Robert Phillimore holds these views, in 
chap. xxii. : " The fundamental public policy of England 
with respect to the question of divorce has recently under- 
gone an entire change; the bearing of which ought, it 
should seem, upon all sound principles of comity, materially 
to affect the decisions of her tribunals upon the validity of 
foreign divorces. The question, of course, still remains 
whether England will allow an English marriage between 
English persons, or between an English person and a 
foreigner, to be dissolved upon other grounds than those 
which, in her recent legislation, she has declared to be 
proper cases of divorce ; but the argument that any divorce 
is contrary to the public policy (an argument hitherto of 
no mean weight) is in all reason, justice and common sense 
entirely taken away." 

( f ) Even referring to decisions prior to the statute of 
1857, which established divorce a vinculo, and admitting 
that the tendency of opinion was to ignore all divorces 
decreed in Scotland of persons domiciled in England, he 
adds : " But at all events, the case of WcM-render v. 
Wcvrrender, decided in 1835, contains the opinion of Lord 
Brougham, that a sentence of divorce a vinculo matrimonii, 
pronounced by the country where the parties were domi- 
ciled, ought, even in the case of an English marriage, upon 
principles of comity, to be recognised in this country. He 
argues very forcibly about the inconvenience of a contrary 
doctrine." 

And he thus expresses himself concerning the decisions 
subsequent to the statute : " In 1858 the law of England 
underwent a change of the greatest moment. . . . With 
respect to its international operation, it surely ought, upon 
sound principles of comity, to lead to a recognition of foreign 
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divorces of English subjects domiciled abroad, for the same 
causes at least which the lex patrice allows to be grounds of 
divorce, namely : adultery on the part of the wife, cruelty 
and adultery, or desertion and adultery, on the part of the 
husband." 

After quoting a few cases which do not clearly solve the 
question, he says : " But the question whether England will 
recognise a foreign sentence of divorce upon English subjects 
domiciled in the State of the forum which pronounced it, is 
yet, unhappily, undecided. It has been already stated that 
the argument of such divorces being contra honos mores or 
of their falling under the class of the exceptional restrictions 
which prevent the admission of foreign laws and sentences, 
cannot be now righteously advanced by England. And 
where no such obstacle presents itself,' the principles of 
comity would lead to the recognition of the foreign sentence." 
In a note he explains that this argument is referable mainly 
to divorces granted for the same causes constituted by the 
statute, although with respect to all he believes that the 
old objection has lost much of its force. 

The truth is, that a short period having as yet elapsed 
since the gi'eat reform began in 185(S, there has not been 
time to create the new jurisprudence, which has to be a 
different one. There is room therefore to discuss it, and to 
put forward suggestions of a liberal legislation in accord- 
ance with the spirit of the age, and, as regards ourselves, 
in conformity with the ideas we have already ventilated 
concerning divorce, as far as they are compatible with the 
standing judicial practices. 

2.— Observations, (a) If it were possible to hope that at 
no very remote period the nation would adopt our plan of 
divorce by means of Administrative Acts of mere registra- 
tion, and not by judicial judgments and sentences, this 



OF FOREIGN MARRIAGE AND DIVORCE. 361 

portion of our labour -would be superfluous. But even in 
the event of tbe realisation of the said plan, such an 
event could not be expected for many years to come, and 
therefore during the interval the old system, whose amelio- 
ration forms the subject of these remarks, would necessarily 
prevail. 

In the very first place, we have to remark that as regards 
the general principle of comity which refers to the execution 
in one country of the judgments pronounced in another, 
England and the United States of North America accept it 
freely, although without insisting upon reciprocity ; whilst 
France and other nations not only so insist upon it, but 
even reserve to themselves the right of revision of the 
judgments before granting them the pareaiis or exequatur. 
And when do they reject them ? Why, when the judgments 
contain a something which is repugnant to their ideas of 
morals and public order. As it is very unlikely for cases of 
such a nature to come before them, the French tribunals 
are de facto as liberal as the English. They let the 
judgments take their course, not in virtue of the principle 
that they ought to be accepted, but because upon exami- 
nation they find nothing in them to create alarm. 

When treating of divorce, the scene is changed, and even 
liberal England ceases to be so. When that institution has 
not been admitted into a country, it excites aversion, and 
is looked upon as a source of immorality. Witness the case 
of Swiss divorce referred to by Phillimore, a case all the more 
remarkable, as there was no question of doing more with it 
in France than executing a very secondary incident of the 
judgment. Let us imagine, however, that the case had 
occurred when divorce existed in France : it is clear that 
the sentence would not then have been called contra bo/ws 
mores. In like manner in England, as Sir Eobert Philli- 
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more observes, since 1858 there has been no possibility of 
alleging this reason, which was alleged before, whence follows : 
1st, That when they do not admit divorce, the courts of all 
nations act pretty nearly in the same way ; 2nd, That when 
they do admit it, they no longer style immoral what they 
formerly qualified as such ; 3rd, That they do not proceed 
in virtue of a scientific and universal criterion ; 4th, That 
nations and their cotirts, even those which do not practice 
divorce, should be tolerant towards an institution adopted 
nowadays by the great majority of civilised peoples, and 
which even some who at the present time reject it, admitted 
for many years and under very diverse forms of govern- 
ment. 

Special considerations are not wanting to give value and 
currency to sentences of divorce even in countries where 
the institution has not taken root. Whatever the principles 
upon which a law has been built up, to refuse divorce to 
such married people as are under its dominion, they almost 
entirely disappear in respect of those spouses who have 
obtained a divorce in another country. The evil, the 
religious desecration, the enormity of the breach of customs, 
if any, have been committed, and the denying in the place 
of the execution of the sentence the effects of the divorce 
does not annul the judgment or reunite the divorced 
parties. It merely compels them either to remove them- 
selves from the place, if they care to utilize to the fuU the 
libei-ty they have obtained, or to live apart, and we already 
know what that signifies. Here, again, as in the case of 
the unrecognised marriage, there is a discourtesy, which is 
incompatible with the object of international comity, and 
which, although more tolerated by the natives or domiciled 
inhabitants of the country committing it, has no other 
foundation than the principle of antipathy or intolerance. 
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We would implore, both on their behalf and that of the 
foreigners who may have obtained a sentence of divorce, 
the principle of toleration and utility, too much neglected in 
this as in so many other cases. 

(b) The result of the principle which we now reprobate, 
is like that of the analogous one upon martiage, where, as 
we have seen, persons who are married in one country may 
not be so in another ; but it is even worse, for persons 
whom the law reputed to be lawfully married in one 
country, where they obtained a divorce and contracted a 
fresh marriage, might be held bigamists and consequently 
criminals in the country where divorce is not admitted, not 
even if decreed hy foreign tribunals. The following cases 
make these evils patent to every eye. We take the first 
from an article entitled Bound about France, published by 
the Daily News on the 5th January, 1878, where its author, 
Mr. GrenvUle Murray, says : " Talking of separations brings 
us to the case of the Princess Beaufiremont, alias Bibesco, 
which has come before the law courts every term for the 
last five years, and cannot faU to turn up again next week 
or the week after. The Princess, who is a Belgian by birth, 
married about fifteen years ago [in France, as we understand 
it — Ph.] the Prince de Beauffremont, then a Colonel of 
Lancers, and now General. Two children were born of the 
marriage, but the noble couple being unable to agree, the 
Princess sued for a judicial separation, and was non-suited 
on the ground that her pleas were frivolous. It chanced, 
however, that she had fallen in love with a Roumanian noble- 
man. Prince George Bibesco, and being anxious to marry 
him, emigrated to Germany with her children, got natu- 
ralised there, and having obtained a divorce according to the 
laws of her new country, was married to Prince Bibesco in 
due form. This, however, constitutes bigamy in the eyes of 
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the French law, and the Prince de Beauffremont being 
desirous of recovering the custody of his children, moved 
the courts to give him a lien upon some property owned by 
his wife on French soU. The judges, according to his appeal, 
condemned the Princess to pay him £40 a day until such 
time as she should briag back her children. It seems that 
the Princess has no intention of bringing them back, nor of 
visiting France again, lest she should be apprehended and 
sentenced as a bigamist; so every term the intricacies of 
French procedure are exhausted to determine whether the 
Princess's French property can be seized, since she is no 
longer a French woman, and if not, whether the Prince de 
Beauffremont can be righted at all, since the French courts 
have no j urisdiction in B-oumania." 

The second case appears in the following leader published 
in the same paper on the 12th January, 1878. "The Court 
of Appeal at Aix, before which are heard all cases ar'ising 
out of the disputes between French citizens resident in the 
East of Europe, has recently had to give judgment upon a 
somewhat complicated point of law. Several years ago 
Mdlle. Caroline Durand, a young lady of French origin, was 
tnarried at Constantinople to Prince Karadja, a member of 
the Greek faith, but a Turkish subject, formerly Minister of 
the Porte in Holland. One or two children were the issue 
of the marriage, which does not appear to have been a very 
happy one, for the husband obtained a divorce from his 
wife, who soon afterwards contracted an engagement with 
Comte de Vandoevre, one of the attaches to the French 
Embassy. The French Consul, however, refused to marry 
them upon the ground that the law of the country to which 
the contracting parties both belonged did not recognise a 
divorce, and the lady was still Princess Karadja. Against 
this decision M. de Vandoevre and the Princess Karadja 
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appealed to the Court of Appeal at Aix, and tlie case was 
argued at great length by the advocates for the two appel- 
lants, who pleaded that, as Prince Karadja was not a 
French subject, he was entitled to obtain a divorce, and 
that, as it had been accorded by the Turkish tribunal, 
the lady from whom he had been put asunder was in a 
position to marry afresh. The court, however, without 
calling upon the Consul's advocate for a reply, decided that 
he was jiistified in refusing to celebrate the marriage, and 
cast the appellants in costs. It is stated that the case will 
be carried before the Court of Cassation ; but, whatever may 
be the ultimate issue, there can be no doubt that the lady is 
in a very unpleasant dilemma at present ; for according to 
Turkish law she is plain Mdlle. Durand, with no claims 
upon Prince Karadja for maintenance, and yet by French law 
she is still the Princess Karadja, and incapacitated from 
contracting a second marriage." 

(c) Having laid down the general principle whereby all 
the judgments of divorce pronounced abroad should be 
acquiesced in and executed, we will briefly elucidate the 
questions proposed by Sir Eobert Phillimore. 

1. — Forum. As regards this point, as in fact almost all 
the others, the questions raised and even the prevailing 
opinions start from the erroneous notions prevalent itpon 
divorce. Seeing nothing but offences in its grounds, and in 
spite of there being no question in the suit of imposing 
chastisement, the principle has been adopted of making the 
plaintiff subject to the forum of the defendant. But if 
we consider divorce as a remedy, as a relief from a painful 
situation, it will clearly appear that we ought not to compel 
an unhappy spouse (or one who deems him or herself un- 
happy, which comes to exactly the same thing) to seek 
his or her remedy in a place where perhaps it may be 
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impossible to find it. We should therefore give to the 
plaintiff the right to make his or her application, either in 
the place or country of the plaintiff's residence, or in that of 
the residence of the defendant. 

"We should make no distinction between husband and 
■wife. The idea of the domicile of the husband being that 
of the wife, even in cases where they are de facto separated 
and are seeking a legal and permanent separation, is an 
absurd amplification of a principle which is only exact in 
ordinary and peaceful cases, where it should be supposed the 
husband and wife are living together. This is demonstrated 
by Sir Robert Phillimore, and we deem it unnecessary to 
insist further upon the point. The right of the plaintiff 
being thus established, and considering also that by a 
divorce we are seeking simply a remedy for a chronic evil, 
we should not insist upon a rigorous domicile either for the 
plaintiff or defendant, but a mere residence which induces 
the presumption of a resolve to continue residing in the 
country for a certain time, although not of remaining there 
permanently. We should insist on behalf of a plaintiff or 
of a defendant living in the United Kingdom (presuming 
the existence of a competent court in each of the three 
sections) upon a residence therein of six months, in order to 
give the former the right of bringing his or her action, and 
impose upon the latter the obligation of defending it. 

2. — Les: Three laws only can be applicable, that of the 
forum, which we here consider as the United Kingdom ; 
that of the domicile (alias residence) of the other partner ; 
and, according to some, that of the country where the 
marriage is celebrated. This last assumption appeai-s to us 
out of place. Treating of matrimonial questions (marriage 
of course being reputed a contract), such, for instance, as a 
question of nullity, it is evident that one can only consult 
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the laiv of the country where it was celebrated — the very- 
law upon which the litigation hinges. But divorce is an 
act independent of marriage, as is shown by the simple fact 
that divorce is granted in some countries and not in others. 
Consequently the marriage law has absolutely nothing 
whatsoever to do with the question of divorce, wherein it is 
not sought to apply the said law, but to put an end to an 
intolerable position. 

As regards the foreign law, that is to say, the law of the 
country where the judicial proceedings are not taken, we 
consider that it ought to yield to the law of the forum, 
which, according to our hypothesis, is the United Kingdom. 
Except only when it is indispensable, as in the case of 
the execution of a contract, the courts of one country 
have no motive to observe the laws of another. Her 
independence and sovereignty forbid it, besides the difficult 
task that would be thus imposed upon the judges of 
studying foreign legislations. Nor should the object of 
divorce ever be forgotten ; and if the law of the United 
Kingdom can, as it could by adopting our system, give the 
remedy or relief which is sought for, it is that law and no 
other which should be applicable. 

3. This question does not, rigorously speaking, belong to 
us at all, inasmuch as divorce exists at the present date in 
the United Kingdom ; still, as it will serve to ventilate 
some other, we refer to the opinion we have already ad- 
vanced, viz., that a State which does not recognise divorce 
should respect judgments pronounced in foreign countries 
which grant it. Such a proceeding is the one reconcilable 
with international comity, without causing any prejudice to 
the more yielding State even in the light of her principles. 

4. Not only should a State which recognises divorce, but 
the one which does not so admit it, as in the foregoing 
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supposition, should respect foreign judgments that grant it, 
even in the case of its own subjects. And why not ? All 
that can be alleged is some presumptive special right to 
determine the conduct of the subject abroad j but besides 
that the said right is very dotibtful, as we have already 
pointed out, utility says that no evil can result from giving 
to the principle of international comity all the extension of 
which it is susceptible. 

5. This question would be virtually solved if our ideas 
were adopted upon the previous ones : 1st, because if a State 
which does not grant divorce through its own courts had to 
accept it when decreed by others, with more reason should 
the State which grants it for certain causes accede to the 
one decreed abroad for distinct causes ; and, 2ndly, because 
divorce being admitted in the United Kingdom (according 
to the hypothesis) for any cause, it could not possibly be 
decreed abroad for different causes. 

The draft statute composing Appendix A puts into form 
all the conclusions at which we have arrived on each of the 
subjects contained in this work. But as regards the later 
subject matter, we have not been able to embody it therein 
in its entirety, inasmuch as, according to our ideas, divorce 
is not a matter of judicial incumbency ; and if, to accommo- 
date ourselves to the present or possible position of private 
international law, we have examined the questions con- 
cerning divorce that are connected therewith, we were 
unable to go so far as to formulate into a BUI ideas which 
are not reconcilable with our ultimate conclusions. We leave 
it to those who, having accompanied us with willing steps 
as far as Chapter XIII., may have dissented from us in the 
development which the chapter following it contains. Such 
persons may suppress the XIV., and by so doing will make 
Chapter XV. more consonant with those that precede it. 
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Draft Statute to amend the 'premxms Acts passed upon 
Marriage and matters connected therewith. 

I. No promise of marriage, whether expressed by words 
or implied by the conduct of the parties, shall henceforth 
be a cause of action ; and therefore no compensation in 
damages is to be obtained for breach of such promises. 

II. All men and women who have attained the age of 
puberty (or 14 and 12 years respectively), and who are in 
full enjoyment of their reason, shall be deemed capable of 
marriage, provided they be free from the following impedi- 
ments, viz. : — 

1. Consanguinity, whether legitimate or natural, in the 
position of ascendants and descendants, brothers and sisters, 
uncles and nieces, aunts and nephews. 

2. Affinity, in the position of father-in-law and daughtei- 
in-law, or mother-in-law and son-in-law. 

3. Prior marriage, undissolved by death or divorce. 

III. For all civil effects, marriage shall be solely consti- 
tuted by a written statement, made before a Superintendent 
Registrar or a Special Begistrar, and entered in a Booh of 
Marriages, signed by the contracting parties and two 
witnesses, and authorised by the Registrar. If the parties 
or one of. them should be unable to write, the entry shall be 
signed in his, her, or their name, by a witness. 

B B 



370 APPENDIX A. 

Where the bridegroom is under eighteen years of age, or 
the bride under sixteen, there shall likewise be present at 
the act, either personally or by a proxy in writing, the 
father, or failing him the mother, or in default of both, the 
guardian of the said minor or minors. 

IV. The Registrar shall be bound, under a penalty of 
not less than two and not exceeding twenty pounds, to 
ascertain the willingness of the parties to the act, and to 
warn those contemplating marriage of the impediments 
thereto, which this law enacts ; but they shall not demand 
of them any proof of their capacity for marriage, nor any 
previous notice, nor residence within the district. 

In the sole case of the male appearing to be under four- 
teen or the female under twelve years, he may and shall 
suspend the act until the party so suspected shall furnish 
proof of having attained the necessary age. 

In like manner the Registrars, under the same penalty 
as above enacted, shall communicate any impediment which 
may be known, and this to either of the parties who may be 
ignorant of it, such, for example, as a prior and then 
existing marriage. 

V. The requisites and formalities enacted by clauses ii, 
and iii. are essential, and the absence of any one of them 
will entail the invalidity of the marriage. 

VI. Any marriage that is radically null shall produce 
no legal effect whatsoever, even where the parties do not 
apply for its being judicially declared so. Any party in- 
terested, however, may allege it, and will be allowed to 
fmnish proof of the fact, for the purpose of bringing an 
action thereon. When the cause of nullity ig want of 
puberty, such nullity may not be pleaded after the cause has 
disappeared by the infant coming to the proper age. 

VII. When such nullity arises from the non-enjoyment 
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by either of the parties of his or her right reason, the fact 
may be adduced by any person -whosoever • and the nullity 
once decreed shall have the effect of the removal of the 
afflicted spouse from the companionship and influence of the 
other. 

In such case any authority that such afflicted spouse may 
have given to the other for the administration of his or her 
property shall be ipso facto invalid. 

VIII. If one of the contracting parties should be aware, 
prior to the marriage taking place, that there exists an im- 
pediment to the union, he or she shall not be entitled to bring 
an action for a judicial declaration of nullity. Upon occa- 
sion, however, arising, either of the contracting parties may 
allege the nullity as an exception, should the other pray for 
restitution of conjugal rights. 

Nor shall a consort be permitted to plead nullity in a 
suit, or by a way of exception : 1st, when the impediment 
exists on his or her side only ; 2nd, when the ground there- 
of, coming to his or her knowledge after the marriage has 
been contracted, he or she should neglect to avail him or her- 
self of his or her right within the thirty days next ensuing. 

Bigamy committed subsequent to a decree nisi of divorce 
shall never be adduced, when the decree has been abeady 
made absolute ; nor the want of puberty when such ground 
has disappeared. 

IX. The distribution of the issue of a marriage declared 
null shall be governed by clause xxxii., but should any 
doubt arise, the claims of the consort who might not have 
been aware of the impediment shall be paramount. 

Such- issue shall be considered legitimate as regards the 
parent who was ignorant of the impediment ; but as respects 
the parent who knew beforehand of the existence of siuh 
impediment, the issue shall be deemed natural. 
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X. In addition to the penalties provided by the criminal 
law, the consort who is ignorant of the impediment to a 
marriage declared to be null shall be entitled to bring his or 
her action against the other consort for damages. 

XI. Natural children (that is to say, born of parents 
who at the period of the conception of the child were in a 
condition to marry lawfully) shall become legitimate by the 
subsequent marriage of their parents. The rights of children 
legitimated shall be the same as those of legitimate children, 
but only from the date of the marriage of their parents ; 
and consequently" they shall not prejudice any prior rights 
that may be possessed by the legitimate offspring of a mar- 
riage, previous to the one giving rise to the legitimation, but 
subsequent to the birth of the natural children. 

Legitimation is effected in the United Kingdom, whether 
the marriage be contracted within or beyond its limits, and 
whatever the domicile of the parents may be. 

XII. May apply to the courts referred to in the Act 
21 & 22 Vict. c. 93, for a declaration of their legitimacy or 
legitimation : 1st, Subjects of the United Kingdom, what- 
ever their domicile ; 2nd, Foreigners domiciled in the said 
kingdom, provided always that the declaration sued for is 
intended to produce its desired effects therein. 

XIII. The contracting parties shall be free to stipulate 
provided they do so in a public instrument, which of them 
shall provide for the family expense?, and in what proportion. 

When nothing has been agreed to in the matter, it shall 
be incumbent on both consorts to contribute towards the 
family expenses, including the maintenance and education of 
the offspring, in proportion to their respective means. In 
this case no distinction shall be drawn between the issue 
common to both consorts, and that of either having been 
begotten prior to tlie marriage. 
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Should neither of them he possessed of sufficient property, 
the obligation of finding means to defray the expenses shall> 
ia the first place, fall on the husband, who by his future 
earnings is to meet them, unless he should be physically or 
mentally incapable of work. 

XIV. Should the wife be able to undertake business or 
labour of any kind whatsoever, or should she derive remune- 
ration fiom her industry, then she may pursue any calling 
subject to the approval of her husband, but not otherwise, 
should he provide sufficient means to defray the family 
expenses ; but in the event of his not providing sufficiently, 
the wife shall have the right to employ herself in such 
way as she may be able, without neglecting her domestic 
duties, and shall be bound to do so, subject to the same 
restriction, when the deficiency on the part of the husband 
arises from his inability. 

XV. No portion of the wife's property is transferred 
to the husband by virtue of the marriage. Each consort 
shall possess the free and exclusive right to dispose inter 
vivos and by will of his or her property or acquisitions of any 
kind whatsoever, saving the obligation referred to in the two 
preceding clauses ; but both consorts being of age, one may 
intrust to the other the administration of his or her pro- 
perty, by means of a special power of attorney, revocable 
at any time. The agent is to be held responsible to his or 
her consort giving such power, or to his or her successors, in 
like manner as if the constituent was a stranger. 

XVI. The wife being of age, may of herself transact 
any kind of business wherein she is judicially or extra- 
judicially concerned. In matters of an official character, 
whether judicial or otherwise, the husband may represent 
her, without express authority, when she does not object 
thereto. 
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The wife sliuli be prohibited : 1st, From forming com- 
njercial or industrial partnerships with particular persons 
without the husband's a2)proval; 2nd, From following any 
pursuit calculated to interfere with the proper discharge of 
her dom^estic duties. 

XVII. By the fact of the marriage the wife, when not 
of age, shall be free from paternal control, and receive a 
guardian for the sole purpose of administering her property. 
The father or the husband may be appointed guardian 
ad bono, and shall be held reponsible to the minor in the 
same way as to a stranger. Th.e husband shall always 
exercise the same authority over the wife, during her 
minority, as a guardian. 

XVIII. Neither of the consorts shall be answerable for 
the debts of the other contracted, before or after marriage, 
unless he or she may have covenanted to that effect in 
writing. 

With regard to other civil actions, no liability is hence- 
forth to attach to the husband on account of his wife's 
wrongful acts; nor is the wife in future to be presumed, with 
respect to criminal offences, that she acted under his coercion ; 
nor can the wife claim any privilege whatever, either in 
civil or criminal proceedings, from the marriage state. 

XIX. Are void ; . 1st. All sales of property or any 
portion thereof, effected by either of the consorts to the 
other during the existence of the marriage, or prior thereto 
when it is already projected. 2nd, Donations made inter 
vivos during the same periods by either of the consorts to 
the other, exceeding one-tenth of his or her property at any 
time during the marriage, the value thereof being estimated 
at the period when it may have been the largest. Stipula- 
tions in regard to maintenance contracted under clause xiii. 
shall not be reputed as donations. 
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Any inheritance or legacy bequeathed by either consort to 
the other by virtue of a will known to the heir or legatee 
previous to the death of the testator shall be also void. 

XX. After the decease of her husband, whether intes- 
tate or not, the wife shall become entitled to one-third of 
his entire free property in case he has had issue by her 
who are alive, or to one-half should he die without issue. 

The husband, should he survive his wife, and be in want 
of the means of subsistence by reason of age or ill-health, 
is entitled to one-third of her free property, provided she 
die without issue. 

Neither of them shall leave to the other, by will, more 
than a moiety of his or her free property, when the testator 
has issue. 

XXI. Children under twenty-one years of age shall have 
a claim on the property of their deceased parents, to what- 
ever amount may be required for their support and education 
until -they attain their majority, in proportion to the 
obligation entered into by the parent in pursuance of 
clause xiii. 

XXII. In case of any dispute arising between married 
parties, but- not of sufficient gravity or importance to 
lead to divorce, then and in every such case the opinion of 
the husband with respect to such matters is to prevail. As 
regards the person of the wife, he is not to employ coercion, 
but may use admonition if necessary. 

XXIII. For all penal effects, whether it be a question of 
attacks on the person, the honour, or property, the consorts 
shall be inter se independent of each other, and may be 
charged with the crimes or faults committed by one against 
the other ; but the fact of the accused being a consort shall 
be considered an extenuating circumstance in matters of 
verbal insult, or theft, or abuse of property. 
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XXIV. Children born of the -wife any time after the 
marriage has been contracted, or ten months at most after 
it has been dissolved, shall be presumed to be the children 
of the husband. 

The husband may protest against this presumption, by 
■public instrument ; and such protest shall release him from 
all obligation towards the child of the wife, should he do so 
■within thirty days of the birth being known. 

XXV. Pari-nts may correct their children moderately. 
The police courts must take care that their chastisement be 
not excessive ; and whenever they find it has been abused, 
the acciised incurs a penalty not exceeding £20, or may be 
committed to prison fur not more than two months, when 
the abuse does not amount to acts specified and punishable 
as crimes or misdemeanours under pre-existing laws. 

In serious cases such courts may remove the children so 
ill-treated from the paternal or maternal control, and 
entrust them to relations or particular establishments 
licensed to receive such children according to law. 

XXVI. Ou the death of either of the consorts the sur- 
vivor, should he or she be bound to support and educate the 
children in accordance with clauses xiii. and xiv., shall 
continue to do so until they come of age. Should the obli- 
gation have attached to the deceased consort, the offspring 
common to both shall always remain under the care of the 
survivor ; and respecting the cost of maintenance and 
education the provisions of clause xxi. shall be observed. 

XXVII. Judicial separation is hereby abolished. The 
Fifth Division of the High Court of Justice in England, and 
the Court of Session in Scotland, shall not henceforth try 
causes of that nature, nor of divorce ; nor shall the Court 
of Matrimonial Causes in Ireland deal with cases of separa- 
tion between married parties. 
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The consorts shall be at perfect liberty to obtain divorce 
in any section of the United Kingdom, either if both parties be 
Villing or only one of them ; and the fact shall be expressed 
■without mention of cause, before the Superintendent Regis- 
trar, or a Special Registrar, who shall make an entry thereof 
in the Divorce Register, subject to the same formalities 
enacted for marriage (so far as the difference between the 
two institutions may allow), and according to the formula 
that may be established in either case by the Home Secre- 
tary of State. 

"When all formalities for a divorce have been complied 
■with, a copy of the minute shall be forwarded to the 
Registrar-General to file such in his office, as is done 
"when the registering of births, deaths, and marriages takes 
place. 

XXYIII. When the divorce occurs with the express will 
of both consorts, as proved by the minute referred to in the 
preceding clause, it shall be thereby deemed perfected, and 
the marriage dissolved as by death. 

Should the divorce take place in compliance with the 
express wish of one consort only, it shall remain in abeyance 
during the term of one year for the following effects : — 

1st. Notice shall be given of the act to the consort whose 
express wish is not stated, unless the endeavour to find him 
Or her, after issue of the ordinary summonses or citations, 
left at his or her usual place of abode, prove unavailing, for 
which purpose the respective Registrar shall apply for the 
assistance of the administrative authorities, as the Home 
Secretaiy may direct. 

2nd. The consort who may have declared his or her desire 
to be divorced shall be allowed twelve months within which 
to alter his or her intention ; and should he or she do so, 
the former declaration will thereby prove of no effect^ 
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provided, however, that within the same period the other 
consort should not appear in person, or by a written instru- 
ment duly attested, and declare his or her consent to the 
divorce. 

3rd. The consort whose will alone has been expressed 
shall not be allowed to contract another marriage within, 
the year, unless the acquiescence of the other consort be 
first shown by some one of the means named heretofore; and 
subject to the like exception, he or she shall be bound to 
prove the marriage whereto the divorce relates. 

4th. The consort whose express wish is not stated at the 
time of drawing up the act of divorce shall not contract 
marriage until the twelve months allowed have expired, 
unless he or she should first give notice to the Registrar of 
his or her consent to the divorce, as above provided. 

XXIX. In the Divorce Register, and after each act 
wherein the consent of one only of the consorts is stated, a 
sufficient space shall be left to make an entry, subject to the 
same formalities as in the previous one, expressing either 
the perfection of the divorce under any of the circumstances 
specified in the preceding clause, or the revocation of the 
intention at first declared, unless it should appear that the 
consort who had not applied for the divorce was willing that 
it should be gi anted. 

XXX. The divorce shall be null and have no effect, by 
reason of non-compliance with the conditions imposed by 
clauses xxvii., xxviii., and xxix. 

XXXI. Either in the deed alluded to in clause xiii., or 
in any other public instrument, whatever is desired may be 
covenanted in reference to the maintenance of the consorts 
and children, and as to which of the former shall take the 
custody of the latter in case of divorce. It may also be 
stipulated that when the divorce takes place according to 
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the wish of one only of the consorts, lie or she shall pay'tp 
the other a specified annuity or a fixed sum in discharge of 
all futiu'e claims ; hut in this latter case the sum shall not 
exceed a moiety of the free property of the party liable to 
payment thereof, and in his or her possession at the date of 
such agreement. 

XXXII. If nothing should have been agreed upon, the 
obligation of maintenance shall be arranged according to the 
provisions of clauses xiii. and xiv. Children common to 
both parents, under three years of age, shall be put under 
the custody of the mother, and those above that age shall be 
divided, the mother taking the females and the husband the 
males. 

Whenever, owing to particular causes, the interests of 
the children should require a difierent distribution, the 
police courts may, on the application of one or both of the 
consorts, intrust the children common to both of them, what- 
ever he their sex, to the care of the consort who may appear 
best fitted to undertake their management and education. 
, XXXIII. Either of the divorced parents may visit 
or demand the visit of such children as- may be in the 
custody of the other, except in cases of madness, contagious 
disease or outrageous misconduct of the consort deprived of 
the children. 

Whenever any difference may arise in reference to any 
point in connection with such visits, the police courts shall 
lay down rules, whereto the parents will be bound to submit. 

XXXIV. Marriages celebrated abroad according to the 
laws of that country, both in point of the capacity of the 
contracting parties and in regard to the external ceremonies, 
shall be recognised as valid in the United Kingdom, or in 
any of its possessions, whether the contracting parties be 
foreigners or British subjects, and whether they be domiciled 
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or not in the United Kingdom or in its possessions. But 
the rights so conferred shall be none other than those of & 
marriage celebrated in the place wherein it is sought to 
enforce them. 

XXXV. Consorts whose marriage may have been 
celebrated in a foreign country, or in any of the British 
possessions, may apply for divorce in the United Kingdom 
pursuant to this statute, provided both, or at least one of 
them, should have resided in the said United Kingdom for 
a period of not less than six months. 

XXXVI. Every divorce obtained out of the United 
Kingdom shall, for all intents, be valid and have force 
therein, pursuant to the laws under which it was obtained, 
whatever the country wherein the marriage to which it 
relates may have been celebrated, and whatever the 
nationality of the husband and wife. But to produce the 
effects of this statute, the divorce must be executed in the 
United Kingdom. 

XXXVII. The provisions of this statute are applicable 
to marriages already contracted, in so far as they relate to 
future rights and obligations. 

It does not repeal any previous provision as to obligations 
between parents and children that may not be contrary 
thereto ; but it repeals all provisions relating to rights and 
obligations between consorts. 

XXXVIII. Registrars shall receive for every act of 
marriage or divorce a fee of five shillings and no more. 
They shall give to every one who may apply for it, an 
authentic copy of the written acts appearing in their re' 
gisteis, and receive for each copy half-arcrown. 

XXXIX. Consorts may be represented by a special 
proxy in acts of marriage, as well as in those of divorce. 
The revocation of the power of attorney shall be void, 
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unless it be made known to the other consort before the re- 
spective act of marriage or divorce is perfected. 

XL. The present statute is extended to all the United 
Kingdom, and repeals all formei; ones relating to espousals, 
marriage, divorce, property of married persons, and duties 
of consorts towards each other and towards third persons. 
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STATISTICS. 
I. 

Ma/rriages and Judicial Separations f Separations de Corps) 
in FroMce, hy decennial periods from 1840 to 1874, the 
figures showing the average per yea/r. 



Dates 


1840-1849. 


1850-1859. 


1860-1869. 


1870-1874. 


1* iMarriages 


278,625-2 
794-5 

1:371-6 


288,626-8 
1,204-5 

l;239-6 


299,622-2 
1,961-5 

1:152-7 


292,737-2 
1,924-4 

1:151-9 


2. Judicial Separations... 

3. Proportion of Separa- 

tions to Marriages... 



TI. 

Marriages, Judicial Separations (Separations de Corps) and 
Divorces in Bdgiwm,,from 1841 to 1874, hy decennial 
periods, tlie figures showing the average per year. 



Dates . 



i. Marriages r.. 

2. Judicial Separations... 

3. Divorces 



4. Proportion of Separa- 1 
tions and Divorces r 
to Marriages. ^ 



1841-1850. 



28,967 
22-2 
28-1 

1:575-88 



1851-1860. 



33,486 
43-6 
38-6 

1:407-37 



1861-1870. 



36,309 
59-7 
46-1 

1:343-18 



1871-1874. 



47,135-75 
20-8 
45-7 

1:720-71 



N.B. — These tables have been compiled from data fur- 
nished by M. Naquet's book, Ze Divorce. 
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IV. 



Some Datm upon Ma/rriages and Divorces in connection 
with Population, collected for the most part from tlie Reports 
of the Registrar-General. 

1 . The population of England and Wales in the year of 
the last census (1871) was 22,856,164, of which 11,202,832 
were males (army and both navies included), and 11,653,332 
females, or little more than 4'70 per cent, of women over 
men. Considering that the population of the same area 
in the middle of 1878 is estimated at 24,854,397, it may 
be conjectured that it was about 23,855,280 in 1874. 
Now, the marriages in 1874 were 202,010, which is equiva- 
lent to y&ry nearly 85 (or 1,7 persons) in one thousand of 
the population. 

2. In France the population in 1872 (the last census) 
w^as 36,102,921, and the average of marriages from 1870 to 
1874 being 292,737-2, the proportion is 8-20 in one thou- 
sand people. In Belgium, population in 1872,, 5,087,105, 
and marriages about 47,135'75; proportion nearly 8-30 
marriages for every one thousand people. Thus the propor- 
tion of marriages to population in the three above-mentioned 
countries is almost the same. 

3. Of the 202,010 marriages in England in 1874, 
150,819, or 75 per cent., were solemnized according to the 
rites of the Establishment ; and 51,191, or 25 per cent., 
not according to the rites of the Establishmerit. Roman 
Catholics were 8,179, and other denominations 2:1,253. At 
the Superintendent Registrar's Office 21,256. 

4. The ages of both parties were stated in the returns in 
149,848 instances, and omitted or only imperfectly stated in 
the remaining cases. The number of men who [married in 



APPENDIX B. 



385 



1874 under 21 years of age was 16,919, and the number of 
women not of full age was 45,859 ; so that of every 100 
men married 8-4 were not of full age ; and of every 100 
women who were maixied 22-7 were not of full age. The 
proportions differ but little from those of the previous year, 
but are nearly double those of the year 1844, when they 
were 4*2 and 13'2 per cent, respectively. In the year 1872, 
out of 145,507 instances in which the ages of both parties 
were mentioned, the number of bachelors and spinsters 
who married under 21 years of age was ; — 



Ages. 


15 


16 


17 


18 


19 


20 


Men 

Women... 


1 

34 


3 

300 


89 
1,825 


851 
6,d41 


il20 
12,8S5 


9,847 
16,615 



5. The mean age at marriage as determined from that 
number, including the remarried, was 27 "9 years for men and 
25-7 for womenj For 130,965 bachelors it was 25-7 years, 
and for 135,458 spinsters 24'3 years A com- 
parison of these results with those in 1867 shows that the 
mean age at marriage is slightly lower than it was. 

6. The number of persons who married a second time in 
1874 was 48,230. There is but little fluctuation in the 
proportions fi'om year to year. The number of marriages of 
divorced persons in the same year was 61, viz., 59 in which 
one or other of the contracting parties is stated to have been 
previously divorced, and two in which divorced men mar- 
ried divorced women. Of 34 divorced men who remarried, 
27 married spinsters, 5 married widows, and 2 married 
divorced women. Of 29 divorced women who i-emarried, 
18 were married to bachelors, 9 were married to widowers, 
and 2 were married to divorced men. The number of these 
mai-riages is increasing. Only 29 were registered in the 

c c 
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year 1862, whereas ia 1868 there were 40, and in 1873, 62. 
la the 14 years 1861-74 there were 537, viz., 5M in which 
one or other of the contracting parties had been previously 
divorced, and 13 ia which divorced men married divorced 
women. 

7. The number of married couples who slept under the 
same roof in England on the census night was 3,672,011. 
211,352 husbands were returned apart from their wives, 
and 276,516 wives apart from their husbands; so 65,164 
husbands must have been out of the country, including army 
and navy. | 

8. In the census of 1871 the number of boys under 14 
was 3,886,668 ; that of girls under 12 was 3,397,983, The 
total number of males being 11,202,832, and that of females 
11,653,332, thefe were apparently 15,571,513 who might h ave 
married. The real number of married people was 7,831,890. 
Consequently the number of those who were nubile and un- 
married was 7,739,627, or nearly as high as the former. 
Of the latter number 774,801 were men of 60 years and up- 
wards, and 1,766,983 were women of 50 years and upwards : 
total 254,784; which deducted from the general nubile 
population, leave 5,197,843. If we allow 5 per cent, of this 
number (259,892) to be indifferent to love, there remain 
4,937,951 who are sensitive to that feeling, but have not the 
legal means to gratify it. Considering that the population 
in England and Wales is computed at 24,854,397 at the 
middle of 1878, the proportional number of Zo»e-destitute 
people must exceed by far 5,000,000. 

9. Very few men marry under the age of 18 years. Of 
100 men of each age, 77 are bachelors at 20-25 ; 39 at 25- 
50; 23 at 30-35; 15 at 35-40, and 12 at 40-45 : after 
that age bachelors dwindle down from 10 to 7. Out of the 
same numbers, the spinsters under 20 are 97 ; at 20-25 
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they are 65 ; and in the successive five-years' periods 36, 22, 
17, and 1 4 : after the age of 45 the spinsters gradually de- 
cline from 12 to 10 in 100 women, living, of the respective 
ages. In sixteen English counties and in all North Wales, 
from 40 to 45. per cent, of the women of the reproductive age 
(20-40) are spinsters. 

10. In England the number of unmarried women of the 
age 15-55, who bear children, is about the same as in 
France ; and does not exceed one in sixty. The number of 
childi-en registered as bom in wedlock during the ten years 
1861-70 was 7,043,0&0. From unmarried women there 
were registered 457,006 children during the tea years, and 
47,540 in 1871. The real average number must be a great 
deal larger ; 1st, because many of these children are not 
registered ; 2ndly, because several are registered as legiti- 
mate children. 

11. The number of verdicts of murder in the cases of 
infants of one year and under (infanticides) in 1875 was 
110, against 127 in 1874 ; 138 in 1873 ; 148 in 1872 ; 131 
in 1871 ; 149 in 1870; and 165 in 1869 : average 138-28. 
The attempts to procure miscarriage of women in 10 years 
(66-75) brought 73 prosecutions, an average of 7'3 per 
year. There were in 1875 104 prosecutions for concealing 
the birth of infants, and ont of them 72 convictions. 
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APPENDIX C. 



An abstract of the Laws in Europe a/nd America upon 
Divorce amd Sepwrations, 

[N.B. — ^Witli tlie exception of the United Kingdom, the 
information about the European countries has been substan- 
tially gathered from M. Naquet's book, Le Divorce.] 

I. — KoMAN Catholic Countries. 

1. In thoroughly Roman Catholic countries, most of them, 
viz. ; Italy, Hungary, Spain, -Portugal, and the old colonies 
of these two latter nations in America, divorce a vinculo 
matrimonii was never allowed. According to the canonical 
law prevalent on the subject, a separation of married people 
is granted, a mensd et tlioro, for adultery of the wife or cruel 
treatment to her by the husband. We shall mention after- 
wards, as an exception, the few among such countries which 
allow to both partners a real divorce. Let us remark mean- 
while that the new Italian code of 1865 grants the judicial 
separation {sepa/ration de corps et de Mens) by mutual consent 
of the parties. 

2. In some of the Roman Catholic countries where there 
is a large population either Protestant, Greek, Jewish, or 
any other non-Christian denomiaation, there are different 
rules according to the religion of the partners to a marriage. 
So, for instance, in Austria if both husband and wife are 
Roman Catholic, they are not permitted to divorce, but 
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are entitled to what is called in England judicial sefparation, . 
on several grounds, and even by mutual consent. A similar 
state of things existed in Switzerland, before 1874, in the 
Protestant cantons, but thenceforth a national legislation 
and a general rule have prevailed. 

3. Prance has been subject to great changes in this matter 
as in everything else. Maniage once declared a mere civil 
contract at the end of the last century, the National As- 
sembly, acting on that principle, passed a law on the 20th 
September, 1792, by which a divorce was granted to married 
couples : (as) for certain special causes, (6) by mutual consent, 
(c) by the mere will of either partner persisted in, when 
there was an incompatibility of tempers between the two. 
The Legislative Assembly in the year II. (1793) went 
further, doing away with some restrictions, for instance, the 
prohibition to marry before a year's time after the divorce 
had been pronounced; and even by a decree dated ^fioreal, 
allowed the divorce whenever the parties to a marriage had 
notoriously lived de facto apart from each other during six 
months. The Convention repealed these Acts and restored 
that of 1792. In the year V. (1797) the Five Hundred and 
the Elders, on the 28 prairial and 27 thermidor respectively 
agreed upon a slight restriction to the right of divorce for 
incompatibility of tempers. After the 18 hrumawe, year 
XI. (1803), everything went back to the good old times; but 
the right of divorce was kept, only greatly modified. The 
law of the 21st March, 1803, suppressed the ground of 
incompatibility of tempers, reduced to more narrow limits 
that of mutual consent, and diminished the definite causes. 
This law was shortly afterwards inserted in the Civil Code 
whereof it formed the "VI. title. Article 295 of the Code 
forbadethose who were divorced to marry each other again. 
The legitimate mmwrchy once restored in 1815, and along 
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witli it Catholicism as a State religion, attempts were soon 
made in the Chamber of Deputies to abrogate divorce, and 
by a law passed on May the 8th, 1816, the VI. title of the 
Civil Codewas suppressed. Ever since, there has onlyremained 
in France the right of separation de corps et de Mens; and a 
few attempts made to re-establish divorce have proved 
hitherto unsuccessful. The latest one is a Bill moved by M. 
Naquet on June 6th, 1876, which is still pending, and 
which, if the Republican Government last, may Succeed in 
the end. 

II. — European Countries where a True Divorce is 
Allowed. 

1. — Scotland. In consequence of the Eeformation being 
Carried out since 1560 by John Knox, the courts acknow- 
ledged the right to divorce as scriptural, on the ground of 
adultery. Subsequently it was regulated by statute, and in 
1S73 it was further allowed for wilful or unjustifiable deser* 
tion as long as four years, if an order for adherence was 
disregarded by the guilty party. It may be opposed in case 
of collusion or condonation ; but not, as in England, for 
recrimination. Both spouses have absolutely the same rights 
in sueing for a divorce. By statute 1600, c. 20, the adulterer 
husband or wife cannot marry his or her paramoui". 

2. — England and Wales. Although the Reformation was 
finally accompli.shed in England under Elizabeth at about 
the same time as in Scotland, i.e., in 1560, it was not so 
distinctly considered in the former as in the latter country, 
that the right of a spouse to divorce, even in case of adultery 
committed by the other party, was a necessary consequence 
of the new religious doctrines. It was nevertheless the 
most general opinion, that, in case of adultery, the separation 
granted by the ecclesiastical courts, which continued to be 
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the only competent ones for the piirjjose, carried -with it the 
right to remarry, though the statute 32 Hen. 8, c. 38, 
declared a consummated and fruitful marriage indissoluhle. 
But in the year 44 of Elizabeth, Archbishop Bancroft 
decided that only a separation a mensd et thuro was rightful. 
Ever since, divorce could only be obtained from Parliament, 
as a special grant, at a great expense and after long, tedious, 
and often scandalous proceedings. This state of thini^s being 
highly unsatisfactory, steps were taken after 1850 for a new- 
legislation, until at last the statute 20 & 21 Vict. c. 83 
instituted a special court for divorce and matrimonial causes, 
which was afterwards incorporated as Division 5th in the 
High Court of Justice. According to that statute and 
several supplementary ones, a true divorce or separation a 
vinculo may be granted : (a) to the husband on the ground 
that his wife has been guilty of adultery ; (6) to the wife on 
the ground that her husband has been guilty of incestuous 
adultery, or of rape, or sodomy, or bestiality ; or of adultery 
coupled with either bigamy, cruelty, or desertion without 
reasonable excuse for two years and upwards. " But the 
court shall not be bound to pronounce such decree (of 
dissolution) if it shall find that the petitioner has during the 
marriage been guilty of adultery, or if the petitioner shall, 
in the opinion of the court, have been guilty of unreason- 
able delay in presenting or prosecuting such petition, or of 
cruelty towards the other party to the marriage, or of having 
deserted or wilfully separated himself or herself from the 
other party before the adultery complained of, and without 
reasonable cause, or of such wilful neglect or misconduct as 
conduced to the adultery." The bars to divorce are : (a) 
condonation of the offence, (6) connivance therein, (c) 
collusion between the parties. Usually a decree nisi is pro- 
nounced by the court, which is not made absolute before six 
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months ; and in the meantime anybody may interpose 
against the divorce being declared complete, on the plea of 
any of the above-mentioned causes having taken place. 
The Queen's Proctor has the same right in any state of the 
proceedings. Besides divorce, the parties to a marriage have 
the remedy of judicial separation on the grounds of adultery, 
or cruelty, or desertion without cause for two years and 
upwards. The spouses get a complete independence from 
each other, but neither is allowed to marry again on the 
strength of such separation. 

3. — Belgium. Was a portion of the French Empire in 
1803, and had as such the same legislation on divorce, viz., 
the law and title VI. of the Civil Code passed in the same 
year. After her separation in 1815 "she kept the same 
statutes, and was not liable to the effects of the change 
brought about in France by the law of 1816. This fact is 
the more remarkable since Belgium is an essentially Eoman 
Catholic country ; but is not the only one where such a 
cour.^e is being pursued. Two States of the German Empire, 
which partook of the fate of Belgium, are similarly situate 
to-day — Rhenish Prussia and Baden. 

4. — Austria. Those of her subjects who are not Catholics 
may claim a divorce on these grounds, common to both 
parties : (a) adultery, (6) sentence to five years' imprison- 
ment or upwards, (c) abandonment of the conjugal home, 
{d) absence in a legal sense, (e) snares to the risk of life or 
health of the other party, (/) frequent ill-treatment, and (a) 
uncontrollable and mutual aversion (which amounts to mutual 
consent). As for the Israelites, there are but two causes : 
(a) adultery, (6) mutual consent, which the law submits to 
special formalities, borrowed from the Mosaic institutions. 
In cases of mixed marriages, the spouses may severally 
apply to the ecclesiastical court of his or her denomination 
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and have the proper remedy granted, according to the different 
religious principles. 

5. — Switzerland. Before 1862 all marriage questions 
■were regulated by the law of each canton. The Catholic 
ones only allowed separation de corps et de hiens ; the Pro- 
testant ones allowed the divorce on the ground of some 
definite causes, and even othera not specified, according to 
the discretionary judgment of the court. A federal statute, 
passed in 1862, enacted that even in the Catholic cantons a 
Catholic spouse could apply for a divorce to the federal 
courts if he or she turned Protestant. The federal statute 
of December the 24th, 1874, took entirely in hand this 
subject, and since January 1st, 1876, the rules for all the 
cantons are as follows : 1st. If the divorce is applied for by 
both parties, it must be gi-anted whenever it appears that 
their living together is incompatible with the nature of 
marriage. 2nd. The divorce is to be granted at the request 
of one of the spouses on these grounds : (a) adultery, (6) 
cruelty, insults, attempts againsts life ; (c) sentence to any 
defaming punishment, {ct) malicious desertion, (e) incurable 
mental disease. 3rd. In the absence of any of the aforesaid 
causes, if, notwithstanding, it appears that the conjugal 
bond is seriously impaired, the court may pronounce a de- 
cree either of divorce or of mere separation for a period of 
not over two years. If in the meantime there would be no 
reconciliation, and the petition for a divorce be renewed, the 
court shall freely and conscientiously decide. 4th. In case 
of a divorce on the ground of a definite cause, the guilty 
party cannot marry again before a year's time, and even a 
longer period within three years if the court think fit. 

6. — Germany. Before 1876 the Protestant States al- 
lowed divorce on these grounds : (a) adultery, (6) desertion, (c) 
cruelty, (<^ snares, (e) sentence to any punishment bearing 
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infamy and loss of liberty. Some States, as electoral 
Hesse, Schleswig-Holstein, Mecklenburg, Brunswick, Wei- 
mar, Coburg-Gotha, Meiningen, and Anhalt, permitted 
besides the chief of the State to grant a divorce by a special 
decree, even when the aforesaid causes were wanting. 
Prussia, who<e legislation has in Germany such a predomi- 
nant influence, was even more liberal than the other Pro- 
testant States. She allowed the divorce, not only on the 
above-mentioned grounds, but besides on the following 
ones : (a) impotency occurring after marriage, (6) repugnant 
and incurable infirmities, (c) lunacy or madness, (d) grave 
insults or assaults, (e) high contentions, (/) false denounce- 
ments of one partner against the other, (g) dishonest acqui- 
sitions, (h) debauchery, (i) deep and uncontrollable aversion 
of one spouse towards the other, (j) mutual consent if there 
is no issue, (k) such behaviour of one of the partners during 
or after cohabitRtion as to baffle the ends of maiTied life. 
These regulations extended to all the Prussian subjects re- 
gardless of their religion. It was not the same in some 
other mixed States, as Saxony and Wurtemberg, where the 
law was different for Protestants and Catholics : the separa- 
tion once pronounced by the courts, it had for the former all 
the effects of a divorce, whereas for the latter it only Implied 
separation de coips et de Mens. In 1876 a civil code was 
passed by the German Parliament, which binds all the 
States of the Empire. It did not make any change in 
the laws of the States so far as the causes for a divorce 
were concerned, but drew some general principles to stand 
by. 1st. Marriage is forbidden between a divorced person 
on the ground of adultery and his or her associate in the 
guilt, except under dispensation. 2nd. A widow or divorced 
woman cannot marry again before ten months from the dis- 
solution of her former marriage, except under dispensation. 
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3i-d. All matrimonial causes are exclusively ascribed to the 
civil or ordinary courts, and no ecclesiastical court is deemed 
competent on account of the religion of the interested 
parties. 4th. In all such cases wherein a judicial separation 
was legal according to the standing laws, the divorce may 
henceforth be pronounced. 

7. — Biissia. According to the new Civil Code there are 
the following grounds for divorce to be granted : (a) adultery, 
(b) impotency, (c) sentence to any punishment which carries 
with it the loss of civil and political rights, (d) absence as 
acknowledged by law. A petition for a divorce on the 
ground of impotency cannot be filed before three years from 
the marriage, and never if the impotency is not previous to 
the marriage. Absence, as a ground for divorce, must be of 
five years at least, the whereabouts of the absent party 
being unknown ; but if the husband is a military man and 
happen to be taken prisoner, the divorce cannot be pro- 
nounced before ten years. It must be remarked that mar- 
riage in Russia is more a religious than a civil act, and 
consequently all questions of nullity and divorce go before 
the ecclesiastical courts. Such courts are regulated accord- 
ing to 'a canonical law, sometimes opposed to the civil one, 
the result being that divorce may be obtained on other 
grounds than those before mentioned, and that it is com- 
paratively easy and frequent. 

8. — Norway. The grounds for a divorce are the same for 
husband and wife ; and either may apply for it in case of the 
other's (a) adultery, (6) absence during three years without 
the consent of his or her spouse, (c) absence without any 
intention of abandonment, but which, protracted until seven 
years, induces a presumption of death, (cQ natural impotency 
and any repugnant and incurable disease, when they have 
existed previous to the marriage, (e) sentence to penal 
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servitude for life, unless remission is granted by the sovereign 
within seven years. Divorce iii case of mutual consent may 
be also got, but only from the king and with the following 
conditions : («) the spouses must, before all, petition to the 
civil authorities for a separation de corps during three years, 
which is not gi'anted before the parties have been admonished 
by the parish curate and the civil authorities ; (6) they must 
agree beforehand upon all points connected with the main- 
tenance and education of their children ; (c) if after the 
three years separation they insist upon being divorced, the 
king issues his decree allowing it, but neither i)arty may 
yet marry again, except after a special permission to each ; 
{d) the divorced parties are not allowed to marry a second 
time, each other, except by a special Act passed for the 
pur'pose. 

9. — Sweden. The grounds for a divorce, common to both 
parties, are : (a) adultery, unless the offended party shows a 
pardon by cohabitation ; but if both parties are guilty of 
adultery, without a reconciliation intervening after the first 
offence was committed, the divorce cannot be pronounced ; 
(5) desertion, after the forsaken party has vainly advertised 
for one year inviting the other to join him or her; (c) im- 
potency and contagious diseases which have been concealed 
from the other party at the time when the marriage took 
place. The husband may petition for a divorce on the 
ground of his wife's impurity before marriage and only 
discovered after it. There are some important supplemen- 
tary rules connected with the aforesaid grounds. 1st. la 
case of divorce for adultery or desertion, the guilty party 
loses his or her portion in the common property for the' 
benefit of the other, and the wife, in case of adultery, loses 
also her gifts after marriage {donationes propter nuptias). 
2nd. The adulterer husband or wife, although divorced, is 
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not permitted to re-marry before the other party's death, 
unless that party gets married or gives his consent. 3rd. 
In case of the husband's absence, if it is occasioned by the 
fulfilment of public functions, the wife is entitled to divorce 
whenfver such absence is unduly protracted, unless the 
husband plead as a cause for it the loose conduct of his wife. 
If the divorce happen to bo followed by a second marriage 
and the first husband return, he may retake his wife, upon 
which the second hu!<band is at liberty to marry another. 

10. — Denmcurk. A divorce may be obtained, according 
to the code of 1856, either by mutual consent or on the 
ground of some definite causes. In order to get a divorce 
by mutual consent, the parties .must be allowed beforehand 
to separate for a term of three years, and should insist 
afterwards upon their former petition. The grounds for a 
divorce demanded by one of the parties are : (a) adultery, 
(&) desertion, (c) impotency cr contagious diseases originating 
before the marriage, {d) sentence to imprisonment or penal 
servitude for life. Qualifications : 1st. In case of adultery 
it is a bar to divorce : {a) the similar guiltiness of the 
petitiorer, (h) his or her inducing the adultery by grave 
offence.s or misconduct, (c) the reconciliation of the parties. 
2nd. The .adulterer cannot marry before three years after 
the divorce. 3rd. In case of sentence, the divorce cannot 
be granted before three years if the punishment is an oppro- 
brious one, or seven years if it is not. 

11. — Holland, In virtue of a statute passed in 1856, 
marriage is dissolved, besides death and divorce, on the 
following grounds : (a) absence of one of the parties during 
ten years and supervening marriage of the other party ; (6) 
in consequence of a jvdicial sepa/ration, if one of the parties 
claim the dissolution after five years and the other do not 
oppose it The divorce can never be allowed by mutual 
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■ consent. The grounds for it are : (a) adultery, (h) malicious 
abandonment, (c) the other grounds recognised by the old 
civil code. But in order that ill-treatment or cruelty may 
be brought forward as a cause for a divorce, it must have 
endangered the life of the offended party or effected serious 
wounds. 

III. — American Countries where Divorce is 

PERMITTED. 

United States. We quote from Ripley and - Dana's 
American Gyclopoedia, New York, A.ppleton, 1874. "In 
America it was assumed in the colonial period that the 
granting of divorce was or might be legislative in its nature, 
and after the revolution the State Legislatures assumed the 
right to pass special Acts for the purpose. This, however, 
led to very serious abuses ; and is genei'ally, by the State 
constitutions, a jurisdiction for the purpose conferred upon 
the court, with the causes specifically enumerated. The 
subject is so important, that we have deemed it proper to 
give the causes recogniaed by the statutes of the several 
States as sufficient to warrant a divorce a vinculo, omitting 
in the specification, for the sake of brevity, those which 
under any system would render the marriage void or void- 
able, viz. : a previous marriage still in force, and a marriage 
under the age of consent or prohibited degrees of relation- 
ship. 

" 1. — Alabama. Physical incapacity, adultery, desertion 
for two years, two years' imprisonment on a sentence of 
seven years or more, sodomy, pregnancy at marriage without 
the husband's knowledge, violence of the husband to the 
wife, endangering her life, or reasonable fear thereof. 

" 2. — Arkansas. Impotence ; desertion for a year, con- 
viction of felony- or other infamous crime, habitual- drunk- 
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enness for a year, suet cruel and barbarous treatment as 
endangei's life, or such indignities to the person as render 
the condition intolerable, adultery. 

" 3. — California. Adultery, extreme cruelty, consent 
obtained by force or fraud, ■vrilful desertion, wilful neglect 
of the husband to provide ' for the wife for two years, 
habitual intemperance, conviction of felony, marriage of the 
female under fourteen without consent of parents or 
guardian. 

" 4. — Connecticut. Adultery, fraudulent contract, impo- 
tence, wilful desertion for three years with total neglect of 
duty, seven years' absence, not heard from, habitual intem- 
perance, intolerable cruelty, sentence to imprisonment for 
life, bestiality, or any other infamous crime involving a 
violation of conjugal duty, and punishable by imprisonment 
ia State prison, or any such misconduct as permanently 
destroys happiness and defeats the purposes of marriage. 

"5. — Delaviare. Adultery [of the wife, or impotence of 
either party, adultery of the husband being only cause for a 
divorce from bed and board, with cruelty and desertion. 

" 6. — Florida. Impotence, adultery, or extreme cruelty, 
habitual indulgence in violent and ungovernable temper, 
habitual iu temperance, desertion for a year. 

" 7. — Georgia. Mental incapacity, impotence, force, 
duress, or fraud in obtaining the marriage, pregnancy at the 
time of marriage without the husband's knowledge, adultery, 
desertion for three years, sentence to the penitentiary for 
two years or more for an offence involving moral turpitude, 
habitual intoxication, cruelty. 

" 8. — Illinois. Impotence, adultery, desertion for two 
years, exti-eme and repeated cruelty, habitual drunkenness 
for two years, conviction of felony or other infamous crime ; 
and in addition ta these causes the court may decree a 
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divorce on other grounds if satis6ed of the expediency of so 
doing. 

" 9. — Indiana. Adultery, impotence, abandonment for a 
year, cruel and inhuman treatment, habitual drankenness, 
failure of the husband to provide, conviction of an infamoys 
crime after marriage, and for such other causes as the court 
in its discretion may deem sufficient. 

" 10. — Iowa. Impotence, adultery, wilful desertion for 
two years, conviction of felony, habitual drunkenness, treat- 
ment that endangers Ufe. 

"11 . — Kansas. Desertion for a year, adultery, impotence, 
pregnancy at the time of marriage by another than the 
husband, extreme cruelty, fraudulent contract, habitual 
drunkenness, gross neglect of duty, conviction of felony. 

" 12. — Kentucky. ■ Impotence, living apart without co- 
habitation for five years, abandonment and living in adultery 
for six months, desertion for a year, conviction of felony, 
force, duress, or fraud in obtaining marriage, contracting a 
loathsome disease, uniting with any religious society which 
requires renunciation of the marriage contract or forbids 
cohabitation, confirmed drunkenness of the husband with 
improvidence continued for a year, habitual misbehaviour 
of the husband, continued in a cruel and inhuman manner 
not less than six months, cruel beating or injuring of the 
wife or attempts at the same, pregnancy at the time of 
marriage without the husband's knowledge, adultery of the 
wife, or such lewd and lascivious behaviour on her part as 
proves her to be unchaste, confirmed mental unsoundness of 
not less than three years' continuance, resulting from in- 
temperance or hereditary taint, and concealed at the time of 
marriage. 

"13. — Louisiana. Adultery, habitual intemperance, 
cruelty, sentence to an ignominious punishment, de-sertion 
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for five years, fleeing from justice when charged with an 
infamous oflFence. 

" 14. — Maine. Insanity or idiocy, sentence to imprison- 
ment for life ; and a divorce may be decreed when the judge 
deems it reasonable and proper, conducive to domestic 
harmony, and consistent with the peace and morality of 
society. 

" 15. — Mmrylamd. Impotence, adultery, three years' de- 
sertion, unchastity of the woman before marriage, unknown 
to the husband. 

" 16. — Massachusetts. Adultery, impotence, insanity or 
idiocy at marriage, uniting with a religious sect that pro- 
fesses to believe the relation of husband and wife void or 
unlawful and refusing cohabitation for three years, sentence 
to confinement for five years or more, desertion for five con- 
secutive years. 

" 17. — Michigan. Adultery, impotence, sentence to im- 
prisonment for three years or more, desertion for two years, 
habitual drunkenness, extreme cruelty, gross, wanton and 
cruel neglect, or refusal by the husband to provide for the 
wife. 

" 18.^ — Minnesota, Adultery, impotence, cruel and in- 
human treatment, sentence to imprisonment in the State 
prison, wilful desertion for three years, habitual drunkenness 
for a year; cruelty. 

" 19. — Mississippi. Impotence, adultery, sentence to the 
penitentiary, desertion for two years, habitual drunkenness, 
habitual, cruel, and inhuman treatment, pregnancy unknown 
to the husband at the time of marriage, insanity or idiocy of 
one party, at the time of marriage, unknown to the other. 

" 20. — Missouri. Impotence, desertion for a year, adultery, 
conviction of felony or infamous crime, habitual drunken- 
ness for a year, cruelties or indignities that render life in- 

DD 
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tolerable, the husband becoming a vagrant, pregnancy by 
another than the. husband without his knowledge at the 
time of marriage. 

' " 21.—Nehrasha. Adultery, impotence, sentence to im- 
prisonment for three years or more, desertion for two years, 
habitual drunkenness, extreme cruelty, consent obtained by 
force or fraud. 

" 22. — Nevada. Impotence, adultery, desertion for two 
years, conviction of felony or infamous crime, habitual gross 
drunkenness incapacitating the party from contributing to 
support of family, extreme cruelty, neglect of husband for 
two years to provide necessaries. 

" 23. — New Hampshire. Impotence, adultery, extreme 
cruelty, actual imprisonment on conviction of crime for 
more than a year, treatment that seriously injures health or 
endangers reason, three years' absence not heard from, 
habitual drunkenness for three years, joining a religious 
society which professes to believe the relation of marriage 
unlawful and refusing cohabitation for six months, abandon- 
ment for three years with refusal of cohabitation, refusal of 
the husband to provide for the wife for three years. 

" 24. — New Jersey. Adultery, desertion for three years. 

" 25. — New Yorh. Adultery of either party (the sole 
cause after marriage), impotence, idiocy or lunacy at the 
time of the marriage, consent obtained by force or fraud. 

" 26. — North Carolina. Impotence, abandonment, and 
living in adultery, 'or any other cause for a divorce.' 

*' 27. — Ohio. Three years' desertion, adultery, impotence, 
extreme cruelty, fraudulent contract, gross neglect of duty, 
habitual drunkenness for three years, imprisonment under 
raiminal sentence. 

" 28. — Oregon. Impotence, adultery, fraudulent contract, 
sentence for felony, habitual drunkenness for two years, 
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desertion for three years, cruel and inhuman treatment or 
indignities rendering life burdensome. 

" 29. — Pennsylvania. Impotence, adultery, desertion for 
two yeai-s, cruel treatment or indignities that render the condi- 
tion intolerable and life burdensome, force, fraud or coercion 
id procuring the marriage, sentence to two years' imprison- 
ment for felony, becoming a lunatic or non cmnpos mentis. 

" 30. — Rhode Island. Impotence, adultery, extreme 
cruelty, desertion for five years, or less in the discretion of 
the court, continued drunkenness, neglect or refusal of the 
husband to provide necessaries, gross misbehaviour and 
wickedness in either party repugnant or in violation of the 
marriage contract. 

" 31. — South Carolina. Adultery, desertion for two 
years ■ and the deserting party may have also divorce, if the 
desertion is justified by cruel treatment or by neglect of the 
hnsband to provide maintenance. 

" 33. — I'ennessee. Impotence, adultery, desertion for two 
years, conviction of an infamous cribae or felony, malicious 
attempt upon the life of the spouse, pregnancy by another 
person at the time of the marriage without the husband's 
knowledge, cruelty, indignities of the husband to the wife 
forcing her to withdraw from him, abandonment of the wife 
or turning her out of doors and refusal to provide for her. 

" 33. — Texas. Impotence, adultery of the wife, desertion, 
adultery of the husband and abandonment of the wife for 
three years, cruelty. 

" 34, — Vermont. Idiocy or lunacy at marriage, adultery, 
sefitence to imprisonment for three years or more with actual 
confinement, intolerable severity, desertion for three years, 
absence for seven years without being heard from, neglect of 
the husband tq provide maintenance. 

"35. — Virginia. Adulteiy, impotence, sentence to the 
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penitentiary, fleeing from justice for felony and remaining 
absent for two yearct, desertion for five years, pregnancy at 
the time of the marriage by some person other than the 
husband without his knowledge, prostitution by the wife 
before marriage without the husband's knowledge, convic- 
tion of an infamous offence before marriage without the 
other's knowledge. 

" 36. — West Virginia. Adultery, impotence, sentence to 
confinement in the penitentiary, desertion for three years, 
pregnancy at the time of the marriage by some person other 
than the husband without his knowledge, prostitution by 
the woman before marriage without the husband's know- 
ledge, notorious licentiousness on the part of the husband 
before marriage without the wife's knowledge, conviction of 
an infamous offence before marriage without the other 
party's knowledge. 

" 37. — Wisconsin. Adultery, impotence, sentence to im- 
prisonment for three years or more, desertion for a year, 
crueltreatment, habitual drunkenness for a year, voluntary 
separation for five years, neglect of the husband to provide 
a maintenance, or such conduct towards the wife as renders 
it unsafe and improper for her to live with him. 

Colombia (Old N'ew Granada). 

" 38.— While this country bore the name of New Granada 
a law was passed in 1853 enacting, for the first time in a 
Spanish-speaking country, that divorce a vinculo could be 
decreed by the common civil courts on the ground of : (a) 
several specified causes, (6) mutual consent jiersisted in for 
a year's time. This law was abrogated in 1856. 

"39. — But in 1855 the territory known as the Isthmus of 
PanamS, belonging to the same republic, was raised to the 
rank of a federal State, dependent on the central government 
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only in a few subjects of a very general import, and specially 
foreign affairs. The result was, as in the case of Belgium 
with respect to France, that the new State of Panamd 
kept alive the law upon divorce, which was afterwards 
included in the Civil Code of 1861, and latterly amended 
in a more liberal sense in 1869. Sucli as it stands at present 
the law grants a divorce : 1st, by mutual consent, if per- 
sisted in at the end of six months ; 2nd, to the husband, for 
(a) the wife's adultery, (6) her absence from the conjugal 
home without his consent for over two years ; 3rd, to the 
wife, for (a) the hiisband's concubinage, (6) his absence from 
•the common domicile for over four years if he provide for 
her support, or for over two years if he do not provide. 
Article the 6th of the law draws some rules as regards the 
•duties of mutual support of the divorced parties, according 
to their means. Article the 7th enacts that a reconciliation 
•of the parties after the divorce puts a stop to its effects, and 
renews aU the rights and duties of the parties as a married 
■couple without a new ceremony of marriage intervening. 
It is, we suppose, understood that neither has married a 
third party in the meantime. 

" 40. — In 1856 and 1857 several additional Acts, passed by 
the legislature, divided the whole territory of New Granada 
into federal States, which in 1861 numbered nine, and 
were constituted a.s a single nation in 1863 under the name 
of ' United States of Colombia.' One of them. Bolivar, 
chief town Carthagena, is reported to have lately passed 
a law authorising the civil courts to grant a divorce on 
specified grounds. We have not been able to ascertain its 
■enactments ; but they are likely similar to those of the 
Panamanian law." 



406 APPENDIX D. 



APPENDIX D. 



Recent and rema/rhahle cases of divorce in England, tried hy 

the special court, viz., tlie 5th Division of the High 

Court of Justice, sitting at Westminster. 

[N.B. — In order to save any unpleasantness to the persons 
concerned in these cases, we have merely put the initial 
letters of their names. As to the authenticity of the facts, 
it can be ascertained by resorting to the proper source, as 
indicated by the date, &c.] 

1. — May 24, 1876. Miss L., a daughter of Captain L., 
married in 1849, when 16 years of age, Lord B., who died 
in 1851. She had a fortune of about £200,000 when in 
1854 she married the Marquis of C, afterwards Duke of 
S. F., a foreigner, and wealthy himself. They lived alter- 
nately in London and on the Continent. According to the 
petition, early in their married life the Duchess of S. F. found 
that the Duke's conduct was exceedingly harsh, and that on 
many occasions he behaved with great violence towards her. 
He had bruised her arm, pinched her severely, and shaken 
her. He had also threatened to shut her up in a convent, 
the grounds of the quarrels being her Grace's suspicions as 
to the Duke's fidelity. In the year 1859 his conduct was 
so bad that Mr. C. S., M.P., was communicated with, and 
Lord Palmorston, who was then Prime Minister, gave- 
directions that the lady should receive the protection of the 
British Embassy at Najjles. The Duke of S. F. had endea- 
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voiired to get her away from the Embassy, and had actually 
sent a gendarme for this purpose. Some mutual friends 
having interfered, she again lived with the respondent, but 
his treatment of her did not improve. Though they lived 
in the same house in London, they rarely conversed together, 
and seven months had been known to elapse before they 
had interchanged a word. On one occasion he ill-treated 
her, tearing the lace of her night-dress, and making her 
shriek. She discovered when at Naples that the Duke was 
-too familiar with Mdlle. G. K., the prima donna of the 
Paris Opera, who visited him in his own palace. It was 
. found afterwards that he had committed adultery with her 
in Naples, Florence, Vienna and Paris. It was in conse- 
quence of the proofs she got upon it that the suit was 
instituted, and he being at the time abroad the citation was 
served in Paris, Witnesses for the petition were examined 
and there was no defence. The learned judge, Sir Robert 
Phillimore, remarked that the evidence as to the adultery 
was indisputable. He was also well satisfied as to the 
charge of cruelty being established, and would therefore 
pronounce a decree nisi, with costs. 

2. — The same date. Mr. O., an auctioneer, of Edgware 
Boad, married in 1869, and afterwards lived with his wife 
at St. James's Street, Fulham Road, there being five children 
born. In the summer of 1875 the wife, being in ill-health, 
went to Kamsgate with a lady friend, and took rooms at the 
hoTise of Mrs. Derby. The landlady's suspicions being 
aroused, she watched Mrs. O's movements. On the 6th 
July the two lodgers and two men arrived at the house 
about twelve o'clock at night, and all four proceeded to Mrs. 
O's bedroom, where they remained some time. Mrs. D_ 
went upstairs and demanded admittance, and after a time 
the door was opened, when she found S. C, a singer and a 
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leader of Ethiopian, serenaders, sitting on. the bed, half- 
dressed, while the other man was hidden in a cupboard. 
The former had a can of beer in his hand, and asked witness 
to " have a drink." She threatened to write to Mr. 0., and 
the men abused her. But she did write, and in consequence 
the suit was instituted by Mr. O. against his wife and S. C. 
as the co-respondent. This person said he did not know 
that Mrs. O. was a married woman. A decree nisi, with 
costs, was pronounced. 

3. — December 8. In 1874 E.N., Baron Z., when twenty- 
three years old, made the acquaintance of Miss S., a daughter 
of Lord S. This acquaintance ripened into intimacy, and 
they were afterwards married in July, 1875. They went to 
reside on the husband's estate at Parham. Very soon after the 
marriage the husband found that the wife was of a wayward 
temper, and though he endeavoured to please her, he did not 
succeed. In the same month of their marriage Lady Z. 
became acquainted with Mr. B. and with Lord M. On 
September the 20th the married couple went to Brighton at 
the request of Lady Z., who said she wished to see Lord M. 
about some ponies that she intended to purchase. While 
they stayed at Parham Park, on October the 9th, Lord M. 
came on a visit without an invitation from the husband, but 
only from his wife, as she said herself. He remained there 
until the 18th ; and he had scarcely left, when Lady 
Z., after a scene with her husband, said she wished to 
" drive out her spirits." She went, but the groom came back 
alone. The lady had gone to London, where she visited 
Lord M., and was visited by him on several occasions. 
After tha,t the husband refused to communicate with his 
wife, though she tried to bring about a reconciliation. She 
even sued him for a restitution of conjugal rights ; but 
pending this suit she went to the same house where Lord M 
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dwelt, in Albert Mansions, Westminster, and took a room 
in the night-time. The next day they both left for the 
Continent, and even from Calais they passed for husband 
and wife under the name of Mr. and Mrs. Bourke. The 
necessary proceedings being instituted, a decree nisi for the 
dissolution of the marriage was pronounced, with costs 
against Lord M. At first the charge was brought also 
against Mr. B., but this was at last withdrawn. 

4. — January 26, 1877. Mr. and Mrs. H. were mariied 
in September, 1870, at Sculcoatss Church, near Hull, at 
which place the petitioner was schoolmaster. Subsequently 
they removed to London, and resided at Battersea, and 
eventually in Spencer Street, Canonbury Square. The 
petitioner had occasion to complain of his wife being out at 
night, and on his remonstrating with her she treated the 
matter as a jest, and said there was no harm in it. Ulti- 
mately she left her husband's house, leaving behind a letter 
asking him to forget her and be kind to the children. Froni 
the testimony adduced it appeared that the respondent was 
leading an objectionable life in the neighbourhood of King's 
Cross. The learned president of the court granted a decree 
nisi for a divorce. 

5. — January 27. The petitioner, Mr. C. H. P., was a 
gentleman of property, residing at Marbury Hall, Cheshire, 
and he was married to the respondent at St. George's, 
Hanover Square, in May, 1870. After the maniage they 
cohabited at the petitioner's seat, and the co-respondent, the 
Hon. E. W. S. C, a son of Lord C, was on visiting terms 
with them. In consequence of his attention to Mrs. P. 
the petitioner felt bound, in 1875, to remonstrate with his 
wife, but she declared that there was nothing wrong. 
Hitherto husband and wife had lived happily together. 
When in London, the parties had only arrived a short 
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time when C. put in an appearance, and did so for three 
days consecutively. The petitioner spoke to his wife about 
this, and she promised never to see the co-respondent agaiii. 
On a subsequent occasion, at Ascot, he had again reason to 
complain of his wife, and when she went on a supposed 
visit to her sisters at Dover, she was to telegraph the same 
night to the petitioner if she arrived safely. She did 
telegraph, and also sent a letter stating that before that 
arrived she would be far away, and it would be no use 
whatever following her, as she would never give up thje 
co-respondent. The epistle went on to say that it was 
better to say what was the fact at once, and asked the 
petitioner not to let the child know of her mother's 
behaviour. It was proved moreover that the runaway 
couple lived as husband and wife in the Hotel St. James, 
■Rue St. Honor^, Paris. Sir James Hannen granted a 
decree nisi for a divorce, with costs, but a claim for damages 
which existed in the original petition was withdrawn. 

6. — February 1. In this case the petitioner, W. E. H., 
was a gentlemen of position, who married in July, 1873.. 
The parties lived happily together until they visited Leam- 
ington, when the respondent became acquainted with 
Captain G. G., and an intimacy sprang up between them, 
which resulted in their subsequent elopement to Mentone, 
south of France, where they lived together as husband and 
wife, in consequence of which the petition was filed, but 
only for a judicial separation. At the close of the evidence. 
Sir James Hannen said : " I have again occasion to repeat 
what I said yesterday, which I hope will be remembered 
and acted upon — that it is very disadvantageous the 
evidence in these cases should be cut down to the minimum, 
casting upon the court in some instances the task of draw- 
ing inferences from slight facts. It is to be remembered 
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tLat these are not suits similar to those in other divisions, 
in which only the parties are interested ; but the public are 
supposed to be interested in these litigations being conducted 
in a particular manner, so that the court should be satisfied 
^that there is no arrangement between the parties to bring 
about a decision of the court where the petitioner is not 
acting in some covert manner to obtain the decree of the 
court for a purpose other than the relief from the marriage 
ties. . ... In the court which this division now 

re[]resents it has not been the custom to rely only upon the 
confessions of the party alone. I do not lay down a legal 
proposition that the court will not do so ; but it is to be 
remembered it is only in cases of absolute necessity that a 

confession of the party should be relied on 

However, in this case I cannot say my mind is not satisfied, 
taking into consideration the letters between the parties 
and the statements that the respondent and co-respondent 
had been living in adultery. I therefore grant a decree of 
judicial separation as asked." 

^ .^February 3. Captain H. A. B. 0. married Lady 
E. M. on December 4, 1869. Both parties were well con- 
nected. The husband, petitioner in the case, had a house in 
London and a country residence near Melton Mowbray. 
He had been acquainted with Captain W. H. E. since 1859, 
and they met constantly in the hunting field, where Captain 
E. became acquainted with Lady E. C. Gradually the 
petitioner observed a growing intimacy between his wife and 
Captain E., and spoke to her about it, but she said there was 
" nothing in it at all." Upon several occasions he had to 
remonstrate with her. It so happened that in the month of 
May, 1875, the petitioner had made arrangements to go to 
the Paris races. Before he went he spoke seriously to his 
wife as to allowing herself to be talked about in respect to 
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Captain R. She promised to be more careful, but said that 
she could not " cut him," or something of that sort. XTpon 
the petitioner's return to London, on May 24 of that year, 
he received information which led him at once to the con- 
clusion that he could not live with his wife again. He 
communicated with her family, and in the result it was 
arranged there should be a deed of separation, she promising 
to see as little as possible of Captain R. In order that she 
might keep up a house for her two children by her former 
husband, the petitioner allowed her by the deed of separation 
.£1,000 a year for her maintenance. Shortly after this, it 
seemed, the lady, instead of breaking off the connection 
with Captain E. as she had arranged to do, continued the 
intimacy. They took houses in the country twelve miles dis- 
tant from each other. They weie in the habit of hunting 
together, and the lady used to go to his rooms and change 
her dress, and afterwards dine with Captain R. He also 
paid her visits, and was at the house night after night, and 

apparently acted there as master of the house 

They occupied bedrooms adjoining, but it could not bo 
proved that they ever slept together. This was the state- 
ment of the counsel for the petitioner, who, in conclusion, 
referred to the case of Chambers v. Chambers as analogous to 
the present, where the respondent, a young womau, separated 
from her husband, was in the habit of receiving visits from 
an officer, they constantly being alone together, and although 
they presumedly occupied separate bedrooms, the court held 
that the guilt of the parties was conclusive. Both the 
respondent and co-respondent denied the charge, but the 
defence was only " on paper." Decree nisi, with costs. 

8. — Febru(wi/ 24. Mr. W. K. petitioned for a divorce 
by reason of the adultery of his wife with the co-respondent 
Mr. T. H. The parties were married at St. Mary's, Mary- 
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lebone, on February, 1871, and they lived together in this 
country until the autumn of 1875, when the respondent 
■went to Dublin to see her relatives with regard to a money 
settlement to which she was entitled. Shortly afterwards 
she wrote to her husband, saying that she did not intend to 
return to him. Her brother endeavoured to bring about a 
reconciliation, but she declined to resume cohabitation with 
her husband, in whom she said she had no faith, but that 
T. H., the co-respondent, had always proved faithful and 
kind, and she intended to live with him. It appeared that, 
after she settled the business affairs with her relatives, she 
took a small cottage at Bettystown, near Dublin, where she 
and the co-respondent lived together as man and wife. 
Evidence having been given in support of the case, the 
court pronounced a decree nisi, and directed the petitioner 
to have the custody of the child of the marriage. Damages 
were originally claimed against Mr. H., but it was now 
stated that, as he had left the country with Mrs. K., there 
was little chance of any damages being recovered. Conse- 
quently the claim was withdrawn, and the suit was un- 
defended. 

9. — The same date. Mr. D. M. L. petitions for dissolu- 
tion of his marriage with Mrs. E. A. L. (nee S.) on the 
ground of adultery with Mi-. I. G., an engineer. The parties, 
who are of the Jewish religion, were married on March 31, 
1864, at Gal way Koad, Hyde Park. After living in various 
places in and about London, they travelled on the Continent, 
and ultimately resided in Jermyn Street. In 1869 Mrs. L., 
being very unwell, was advised to go to Ems for the benefit 
of her health. While there she made the acquaintance of 
Mr. I. G., and they were frequently seen together. When 
Mrs. L. rejoined her husband he noticed a marked change 
in her manner towards him. The petitioner caused inquiries 
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to be made, and discovered that his wife had been unfaithful. 
He taxed her with having committed adultery, vrhich she 
did not deny. He, however, agreed to allow her £2 a week 
as long as she behaved herself with propriety ; but she did 
not break off the acquaintance, in consequence of which he 
finally separated from her. She was now living with the 
co-respondent in St. John's Wood. The case, which was 
undefended, having been proved, the jury found for the 
petitioner, and the honourable judge pronounced a decree 
nisi, with costs. 

10. — February 27. T. F., formerly butler to Mr. 
W. E. Gladstone, married in August, 1870, at Merton, 
Surrey, and the couple went to live in a cottage on Mr. 
Gladstone's estate. There was one child born of the 
man-iage. Shortly after the confinement Mrs. F. was 
examined by Dr. M., against the husband's will, according 
to his statement. She acknowledged that suffering from 
internal weakness, caused herself to be examined by Dr. M. 
without previously consulting her husband. In March, 
1874, the petitioner had to go to Paris, and on his return 
he had reason to accuse her of having committed adultery. 
Shortly afterwards there was' a separation, and, according 
to the husband's testimony, on May the 24th, 1876, his 
wife called on him, and confessing that she had been un- 
faithful to him with Dr. M., asked forgiveness. Letters 
which he received from her during the separation said 
enough to convince him of the adultery having been com- 
mitted. A niece of Mr. F. deposed that in June, 1872, 
she went to Ha warden on a visit to her aunt (the 
respondent). Mr. F. was in the habit of being away in 
attendance upon Mr. Gladstone. Dr. M. was a frequent 
visitor to the house, and Mrs. F. generally used to be in 
bed when he came. Upon one occasion, when Dr. M. was 
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■with her aunt, witness peeped through the chink of the 
door, and saw him get on the bed. He stayed in the room 
about twenty minutes. The respondent denied the charge, 
and the case in regard to the co-respondent being set down 
for hearing before a common jury, it remained only the 
question as between husband and wife. Sir J. Hannen 
came to the conclusion, that the case had been established 
against the respondent, and pronounced a decree nisi in 
conformity. 

11.^ — February 28. In the summer of 1866 Lord A., 
who at that time had not .succeeded to the title, was staying 
at Esher, where he formed the acquaintance of Lady A., 
then Miss E. Ab. An intimacy sprang up between them, 
which, ripening into a warm aflfection, led to marriage in 
1866. The petitioner's father was alive at that time, but 
for some private reason or other he was anxious that the 
matter should not be made known to his.father immediately. 
For nearly two years they lived together before their 
marriage was publicly avowed. In 1868 he declared the 
fact to his father, who received the lady with the highest 
degree of cordiality, as did all her husband's ftienda. In 
August, 1871, his father died, and he succeeded to the 
property, which was a great deal encumbered, and by no 
means a large estate. Lord A. lost no time in making a 
settlement upon his wife of .£800 a year, being all that he 
could allow her. They continued to live together upon 
terms of the greatest affection down to the year 1872, when 
a gentleman who was a near connection of the family came 
to live with them. From that time discontent sprang up. 
The lady was anxious for more indulgence and more money 
at her command than Lord A. could allow. The visitor's 
attentions to Lady A. were also of a nature to give uneasi- 
ness to her husbandj the more so because she did not seem - 
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to join in his views as to behaviour. But Lord A. did not, 
at the time at least, think that there was any real culpability 
in those relations. In July, 1874, for the first time, a 
gentleman of the name of B., an officer of the army, it was 
believed, a comparatively young man and a widower, was 
introduced into the family of Lord A., and eventually 
came, at the husband's invitation, to stay with them for 
shooting. He and Lady A. became intimate, and both 
beliaved at last in such a way as to make it indispensable 
for Lord A. to institute the proceedings for a divorce. But 
during them Mr. B., co-respondent, had died, and so had a 
child whose paternity was a matter of doubt. The peti- 
tioner's counsel showed that Lord A. had behaved kindly 
and honourably towards his wife, and that it was very 
painful to him to be conijielled to resort to law. Upon 
evidence being produced, the jury found for the petitioner, 
and a decree nisi was pronounced. 

12. — March 1 3. This was the petition of the husband, 
Mr. F. A. W., for the dissolution of the marriage on the 
ground of his wife's adultery with Mr. H. Answers were 
filed denying the charge, but there was no defence. 
According to the petition, the husband was a young gentle- 
man, who at the time he made the acquaintance of the 
respondent had only just left Eton. He was an articled 
clerk to the School of Engineers, which was carried on at 
the Crystal Palace. At this place he was following, the 
fashionable amusement of rinking, when on the rink he 
came with some violence against his present wife. He 
apologised to her and an acquaintance was formed. The 
petitioner was invited to her house and introduced to the 
family. They were afterwards seoietly married, and met 
each other by appointment from time to time. On March 
21, 1876, she failed to keep an appointment that was made. 
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Inquiries were su>isequently set on foot bythe petitioner's 
father, a gentleman Of jjosition and considerable fortunie, 
■who resided in Bfdfordshire, and it was discovered that 
Mrs. W. had gone abroad with the co-respondent. They, 
however, subsequently returned to this country and lived as 
man and wife at Disraeli Road, Putney. Evidence was 
given to support the charge, and a decree niii, with costs, 
was pronounced in consequence. 

13. — The same date. In this suit the petitioner was 
Mr. W., an eminent Royal Academician. He married the 
respondt-nt. Miss E. T., in 1864, the young lady at the time 
beiog sixteen years of age. It appeared that the parties were 
not suited to each other, and in January, 1865, there was 
a separation. Mr. W. by deed made his wife an allowance 
of £300 a year, which he covenanted to pay so long as she 
remained chaste, and did not take to the stage as a pro- 
fession. She went to live with her father, and subsequently 
became an actress, but notwithstanding the petitioner still 
continued to pay her the allowance down to the present 
time. He lived by himself, and lately received a letter 
acquainting him with the fact that his wife was living with 
the co-respondent Mr. G., whom he did not know. It was 
proved that Mrs. W. and Mr. G. lived as man and wife and 
had two children. A decree nisi was granted. With 
riegard to the question of costs the petitioner's counsel said 
he was not in a position to ask for any against the 
cO-r6spondent, who had got into difficulties and " had left 
the country." 

l^'^j—The same date. This was the petition of the wife 
for the dissolution of the marriage on the ground of the 
adultery and cruelty of the husband. Captain F., an officer 
in the army. There was no defence. Mrs. C. E. R, the 
petitioner, is the daughter of Mrs. M., a lady of considerable 

£E 
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fortune. At the time of the marriage, which took place on 
July 14, 1866, at the parish church of Walton-on-Thames, 
the respondent was a lieutenant in an infantry regiment. 
At that time the petitioner had a separate income settled on 
her of £1,000. They went to stay at the Grosvenor Hotel, 
and according to the evidence of Mrs. F., money was handed 
over to Captain F. for the purpose of paying his debts. He 
told her that he only married her to pay his debts. At the 
Grosvenor Hotel they occupied separate rooms, he treating 
her with coolness and indifference. He forced money from 
her, and used to threaten her if she did not give him some. 
On one occasion he threatened to kill her if she did not sign 
a cheque for £300. He afterwards deserted her, and subse- 
quently she found that he had committed adultery, in con- 
sequence of which she filed the present petition. The cruelty 
being corroborated and the adulteiy proved, Sir Robert 
Phillimore pronounced a decree nisi, with costs, and directed 
the petitioner to have the custody of the two children of the 
marriage. 

15. — March 24. Mr. H., a merchant of Austinfriars, 
petitions for a dissolution of the marriage on the usual 
ground of adultery of his wife : co-respondent Mi-. J. H. Sh. 
The parties were married in 1851, and there were four 
children subsequently born. They lived first of all at Mus- 
well Hill, and ultimately at Brighton. "While living at the 
latter place the wife from time to time came up to town 
(London), as she said she suffered from eftivmii and wanted a 
change. In the early part of 1876 Mr. H. had suspicions 
of his wife's fidelity, and consequently employed a detective 
officer to watch her, when it was discovered that she had 
committed adultery at the Grosvenor Mansions and at the 
Lion Hotel, Cambridge, Answers were filed denying the 
charge, and the respondent alleged cruelty and wilful neglect 
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on the part of the husband. The charge against the respon- 
dent and co-respondent was proved, and it does not appear 
that any evidence was given to support the counter-charges- 
The jury found for the plaintiff, and a decree nisi with costs 
was pronounced by Sir J. Hannen. 

16. — April 21. Originally this was the petition of the 
husband, J. B., a labourer, for a divorce on the ground of 
his wife's adultery with the co-respondent A. The case was 
undefended, and a decree nisi was pronounced in Novem- 
ber 19, 1875. Since then the Queen's Proctor had intervened 
to prevent the decree being made absolute, alleging collusion 
between the parties. According to the evidence of 
Mrs. E. B., the respondent, she was married to her husband 
in 1855, and lived with him down to the year 1864, when 
they separated. Subsequently she went to live with the 
co-respondent, a pattern-maker, by whom she had a child. 
Before this circumstance her husband agreed to allow her 
6s. a week toward the maintenance of two children of the 
marriage. He afterwards asked her to keep out of the way, 
as he wanted a divorce, promising, if she did so, to take the 
children off her hands, and give her some recompense, 
Mr. B stating that it was his intention to marry a woman 
with money. After the decree nisi was obtained, she com- 
municated with the Queen's Proctor. Cori'oborative evidence 
having been given on the main points. Sir James Hannen, 
in the result, came to the conclusion that there had been 
collusion between the parties. He therefore rescinded the 
decree nisi, and dismissed the petition. 

YJ.-^The same date. The petitioner in this suit, who 
was described as a newspaper canvasser by the name of M., 
married the respondent on the 7th April, 1825, at Norwich ; 
but they did not live happily together in consequence of 
the intemperate habits of the respondent. Upon three 

EE 2 
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different occasions they separated.' TJltimately, acting upon 
the advice of the magistrate, lie refused to allow his wife to 
enter the house. She afterwards went to live with the co- 
respondent C, in consequence of which the present proceed- 
ings were instituted. The case being proved^ a decree nid, 
with costs, was pronounced by the court, represented by Sir 
J. Hanuen. 

18. — May i. The husband in this case, Mr. H., petitions 
for a divorce from his wife : co-respondent, Mr. R. Answers 
were filed denying the charge of adultery. The parties were 
married on August 31, 1869, at Birmingham. The plain- 
tiff formerly kept a temperance hotel at Halifax. They did 
not live happily together, owing to the intemperate habits 
of the respondent.. According to the evidence on behalf of 
the petitioner, it appeared that the co-respondent, who was 
a frequenter of the hotel, called at the house on December 6, 
1876, during the absence of Mr. H. He ordered some 
supper, and while it was being prepared it was alleged 
that the adultery was committed. The two servants of the 
house stated that Mr. R. afterwards gave them a present of 
money, and told them not to say anything to their master. 
Tor the defence, both the respondent and the co-respondent 
were called and denied that any impropriety had taken 
place. Mr. R., however,, admitted that he had put his arm 
round Mrs. H.'s waist. He did not deny having given the 
servants money, as he did not want the occurrence known 
to Mr. H. Sir James Hanneu, after condemning in strong 
terms the conduct of the co-respondent, came to the conclu- 
sion that the case was not proved, and dismissed the petition, 
ordering the co-respondent to pay his own costs. 

19. — ^he same, date.. In this, suit, the wife, Mrs. D., 
petitioned for a divorce by reason of her husband's adultery 
•with her sister. The . parties were married on May 17, 
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1854, at St. Maiy's, Sheffield, and afterwards lived together 
at Doncaster. In 1868 the petitioner's sister. Miss N., 
came to live, with her, and some time afterwards Mrs. D.'s 
suspicions being aroused, she taxed her husband with being 
unfaithful, which he did not deny. She immediately left 
the house, and a deed of separation was drawn up. Ulti- 
mately she filed the present suit. When asked by the 
learned judge why she did not take these proceedings before, 
she answered, " Because of the disgrace." What changed 
her feelings ? " When she heard of the birth of a child, 
which made the matter public, she determined to institute 
the suit." Other evidence having been given. Sir J. 
Hannen pronounced a decree nisi, with costs. 

30. — May 16. Mr. J. M. S. was a doctor of medicine 
of the university at New York. On January 5, 1867, -he 
married Miss G. After living in Antwerp they came over 
to England and took a house in London (Gloucester Place), 
where he practised as an aural surgeon and dentist. Their 
married life was not happy, and upon one or two occasions 
they separated. He went abroad, and upon his return, 
according to his statement, he met his wife in Regent 
Street, and made her go to a police station, as she refused 
to say where she was living. Then she gave an address 
which proved to be false. On June 28, 1875, he again 
met her in Great Portland Street, in company with Dr. C>, 
co-respondent. She accompanied him to his solicitor's, 
where she made a statement to the effect that she had been 
unfaithful. After that Dr. G. brought an action against him 
(petitioner) for "necessaries" supplied to his wife. Dr. 0. 
Stated that he knew nothing of the respondent until Apiil, 
1875, when he replied to an advertisement signed " Stella." 
In answer to this he met Mrs. S. by appointment. She 
was then suffering from great iiervous debility, and from 
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that time she paid him visits in a professional capacity. 
Subsequently he lived with her in Great Portland Street. 
At that time he fully believed she was a widow. Whea he 
found out this was not the case he tpld her to leave the 
house, and she did so. In the result the jury, without 
leaving the box, found a verdict for the petitioner, and con- 
sequently the court pronounced a decree nisi, with costs 
against Dr. 0. 

21. — Jtdi/ 16. J. J. W., petitioner, sought a divorce by 
reason of his wife's adultery with the co-respondent, Cap- 
tain M. There was no appearance or defence. It appeared 
that, previous to the mari-iage which it was sought to dis- 
solve, the respondent and the co-respondent had been on 
intimate terms, and after the ceremony Mr. W. found a 
number of letters which had passed between his wife and M. 
One of these commenced with " My dear darling," and 
concluded, "Yours for ever, J. M." In October, 1876, the 
petitioner and the respondent married, but she seemed at 
once to have regretted the step she had taken, and refused 
to allow her husband to get into the wedding carriage, and 
was subsequently driven to M.'s house. This led to a 
quarrel, and she was left by her husband on promising to 
join him in the evening. He proceeded to Liverpool, 
according to his testimony, but the wife did not come. The 
next day he proceeded to M.'s house, but was denied ad- 
mission. On the 20th of October he again went, and that 
time he gained admittance. He saw his wife, who appeared 
to have been drinking, and asked for an explanation of her 
conduct. She stated that he ought to have come and 
brought her away on the evening of the marriage. Subse- 
quently he got his wife away, and brought her to tha 
apartments which he had taken for her. She only remained 
one night, and on the following morning, whilst he was 
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away from home on business, she left the house. Ho went 
again to M.'s, and brought her back again. She again left 
the house, and witness did not see her until the 10th 
November, when he called at the co-respondent's, and 
found her in bed, and at that time she was the worse for' 
liquor. He asked hei" to live with him, but she refused to 
leave M. under any circumstances, and she went on to say 
that she was sorry she had married him, but that he would 
have to keep her. She took off her wedding ring, and threw 
it in the fender. Evidence having been given to coiTobo- 
ratc the statement, the judge, after some consideration, 
thought there should be a decree nisi, with costs. 

23. — November 23. Lord A. C. prayed for a divorce 
from his wife F. on the ground of her adultery with 
Sir C. S. Bart. There was no appearance to contest the 
suit ; and it should be stated that Lady S. a short time ago 
obtained a decree of judicial separation on the groxm^d of 
her husband's adultery with the present respondent. The 
parties were married at the Spanish chapel in 1870, the 
respondent, who was a widow, being a Roman Catholic. 
Afterwards they resided at Eastbourne and then at Walton- 
on-Thames. At that place they made the acquaintance of 
the co-respondent and his wife, and the friendship con- 
tinued until Lady S. made a communication to the peti- 
tioner about a letter which he discovered was from Sir C. to 
his wife, and in terms he did not approve of He there- 
upon forbade any further correspondence, and this the lady 
promised should not again take place. Afterwards the 
correspondence was resumed, and acting on the advice of 
some Catholic clergy, Lady C. was placed in a convent. 
She left that place and for a period she could not be found ; 
but after a time the petitioner received a photograph from 
her taken abroad, from which the name of the photographer 
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had been erased. Further inquiries were made, ' and it was 
found that on the Continent Sir C. S. and Lady A. C. had 
lived together as man and -wife. The caae being sufficiently- 
proved, his lordship the honourable judge granted a decree 
nisi tor a divorce, with costs, as prayed. 

23, — November 30. Mr. and Mrs. F. married on June 
19, 1875, the petitioner being then an officer in a Hussar 
regiment. The marriage did not turn out to be a happy 
one, and there were negotiations with regard to a settle- 
ment. The husband proposed that the wife should have 
£300 a year, but she wanted £500. She afterwards came 
in for a legacy of £300, which he made over to her 
absolutely. In October, 1876, the respondent, Mrs. F., 
went to live at Scampstone Villa, Notting Hill, which place, 
it turned out, was actually taken for her by the co-respon- 
dent, Mr. W., who guaranteed the rent, and thej passed as 
man and wife. The housekeeper and a waiter of a hotel in 
Canterbury deposed that the respondent and the co-re- 
spondent cohabited there under an assumed name. Sir J, 
Hannen pronounced a decree nisi, with costs ; and, upon the 
application of counsel, the respondent's costs were allowed 
up to the hearing of the case. 

24. — The same date. This was the petition of Colonel 
S. W. for a divorce on the ground of his wife's adultery 
with the co-respondent. Captain D. The responJent was 
not represented by counsel. The parties were married on 
June 29, 1865, and lived together in the neighbourhood 
of St. John's Wood. At the close of the year 1876 
Colonel S. W. met with an accident on a railway, and was 
confiiied to the house for some months. About that time 
Captain D. was in the habit of visiting at the hnuse, and 
the petitioner observed that there was a growing intimacy 
Ijetween the co-respondent and his wife. Upon his finding 
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out that she had been unfaithful, he taxed her with it, and 
she did not deny the charge. He afterwards made an 
endeavour to bring about a reconciliation, but the lady 
would not give up Captain D., and subsequently they 
travelled on the Continent together, and at the Belle Vue 
Hotel, Hague, they passed as man and wife. The facts 
having been proved, a decree nisi, with costs, was pro- 
nounced. 

25. — December 1. The petitioner, Mrsi. D., was ^the 
daughter of Sir T. B. H., and at the time of her marriage 
with the respondent (who was not represented in the suit) 
he was an officer in the Hus^avs. Owing to his regimental 
duties they proceeded to India. Whilst there, the peti- 
tioner had to go to the hiil country for her health, and 
when away she received a letter from her husband stating 
that he could exchange on advantageous terms if he 
returned to England. She replied that it was always her 
wish to forward him in life, but would desire to know what 
she was to do during his absence, as she had found that the 
allowance which she was in the receipt of was not sufficient. 
It was, however, ultimately agreed that the respondent 
should come to England, and soon after his wife followed 
tim. On her arrival she went to her friends, and at the 
time her husband was at Aldershot he was written to, and 
thou"h he often visited town, he did not come to see his 
wife. Eventually the petitioner, with her brother, Lieut, 
de H., went to the respondent at Aldershot, and the latter 
asked him what he meant to do ; later in the interview 
Cfaptain D. said that he could not affiard to maintain a wife in 
England. He also alleged that his wife's affairs had not 
been properly seen after. The respondent, after the inter- 
view, returned to India, and there was no renewal of co- 
habitation between himself and the petitioner. There was 
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besides a charge of infidelity, which was proved by more 
than one woman of objectionable charactei', and on the two 
grounds a decree nisi, with costs, was granted. 

26. — December 11. Mr. R, a Devonshire gentleman, 
asked for a divorce on the ground of his wife's adultery 
with Captain T. By the answers this was denied, and 
counter allegations were made against the petitioner. In 
the result the jury found for the petitioner, and the decree 
was made absolute. An order of access to the two 
children of the marriage was drawn up, but the wife did 
not apply for access until September or October, and the 
husband now sought to have that order varied. Sir Robert 
Phillimore having stated these facts, remarked that he 
could not find a case in which a guilty wife had been allowed 
access when her husband dissented. In this suit the wife, 
the adulteress, had been married to the aduletrer, and it 
was of the highest importame that the main object of the 
court should be to see that, in allowing access, the children 
would not be detrimentally affected. In the jiresetit suit 
he considered that they might be so affected, and granted 
the application of the husband to vary the order as asked. 

27. — December 20. Mr. and Mrs. H. were married on 
October 19, 1862, at the Unitarian Cliapel, Chester6eld, 
and there had been issue. According to the petitioner's 
case, for a long time he and his wife lived haj)pily together. 
She and the co-respondent, Mr. E., who was the petitioner's 
brother-in-law, went over to visit a child who was at school, 
and having, according to their account, missed the tiain, had 
to stay at Wells all night. The suggestion of the petitioner 
was that on this occasion his wife was unfaithful to him. 
Z. H., a daughter of the parties, swore distinctly to seeing 
the co-respondent near her mother's bed and under circum- 
stances that even the relationship which existed between 
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them could not excuse. A superintendent of police spoke 
to the co-respondent introducing the respondent as Mrs. E. 
to him, and a policeman from Chesterfield gave evidence to 
show that the respondent and the co respondent were near 
the house of the petitioner under very strange circumstances. 
Against this was the evidence of the respondent and the' 
co-respondent, who distinctly denied that there had ever 
been the slightest criminality between them. Mrs. H. did 
not dispute that she was for some time attending on the co- 
respondent, but alleged that it was in consequence of his 
sustaining a fracture of the leg, and that she went with the 
full consent of her husband. She alleged moreover that 
the petitioner had been guilty of cruelty, connivance, and 
condoned the offence, if any. The jury, after a very short 
deliberation, found that the respondent and the co-respondent 
had been guilty of adultery, and that there had not been 
any cruelty or connivance on the part of the petitioner. A 
decree nisi was granted in consequence, with the usual 
orders about the children, and costs. 

28. — December 15 aitd 19 to January 15 (1878). Mr. 
W., a lithographic artist, prayed for a divorce on the ground, 
of his wife's adultery with P. E., the co-respondent, from 
whom he claimed damages. E. did not appear by counsel ; 
but the respondent filed an answer, alleging that her husband 
had been guilty of cruelty and misconduct conducing to the 
adulter)-, if any. According to the petition, when the parties 
married in June, 1863, the husband was in receipt of about 
4£120, per annum, which sum was afterwards augmented. 
Mrs. W. was of a musical turn of mind, and was in the 
habit of giving lessons. For a period the parties resided in 
apartments, but subsequently went to reside with some of 
the wife's relations. Thift, however, did not suit the 
petitioner, who removed from there ; and then his wife 
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manifested an inclination to go on the stage, which, after 
remonstrance on his part, the petitioner consented to. She 
at first played in the provitices and was a great favourite. 
During her professional engagements she frequently corre- 
sponded with her husband in the most affectionate terms, 
but on her return to London, and the husband going to 
meet her at the London Bridge Station, she appeared to be 
cool, and at last suggested that he should go his own way 
and she would go hers. He, however, refused to leave her, 
upon which there was a row, the co-respondent distinguish- 
ing himsslf in it. The respondent stated that the petitioner 
was not her husband, but only a lazy scoundrel who wished 
to live on her. Mrs. W. being examined said that, from 
the behaviour of her husband after the marriage, she was 
compelled to i-eturn to her parents. After she went on the 
stage with the consent of her husband, she earned her own 
living and sent hipi money. He often was guilty of 
violence, and on two instances he was bound over by the 
police courts to keep the peace. In the result the jury 
found that the respondent and the co-respondent had been 
guilty of adultery, that the petitioner had himself been 
guilty of adultery and cruelty, and that the latter had been 
condoned. Sir James Hannen dismissed the petition. He 
referred to the case of McCood v. McCood, where in 
consequence of one act of adultery the husband had his 
petition dismissed. The present case was worse, as owing 
to the conduct of the husband, the wife suffered in health. 
Where such was the case the woman must feel the degrada- 
tion, and that would cause her to be more open to 
temptation when it arose. With respect to the costs, his 
lordship made a general order for the wife's, but did not 
condemn the co-respondent in costs. 

S9. — Jarmary 25, 1878. In this case the husband,. 
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Mr. T,, a German merchant at East Dul-wicli, asked for a 
divorce on the ground of his wife's adultery : co-respondent, 
Mr. G. Answers were filed denying the misconduct;, and 
the wife charged her husband with cruelty, on which 
ground she asked for a judicial separation. The parties 
were married at Camberwell, and there was issue. It 
appeared that the husband was a man of jealous tempera- 
ment, and there were frequent quarrels, and move than once 
the wife went home to her father. At this house the 
co-respondent resided, and there was no doubt' that Mrs. T. 
corresponded with him, and had met him. Further than 
this, one of the servants in the house stated that he was a 
visitor at the petitioner's when that gentleman was away 
fi'om home, and the witness stated that she had heard 
kissing. There was no proof that the parties were ever seen 
in any other bouse together. The defence was a denial in 
toto of any undvie familiarity, and to this both the wife and 
the co-respondent swore. After a great deal of evidence, 
the jury found that there had been no adultery between the 
respondent and the co-respondent, and that the husband had 
not been guilty of cruelty. On this finding Sir. J. Hannen 
dismissed both petitions, and stated that he quite concurred 
with the verdict of the jury. Seeing that the parties were 
young, he hoped that, with the intervention of a judicious 
friend, notwithstanding what had happened, they might 
come together again, and hoped this more as there were 
children of the marriage. 

30. — January 26. Mr. D. G. S., formerly an officer in 
the, Lancers and now of the West Norfolk Militia, asked 
for a divorce on the ground of his wife'.s adultery. The 
co-respondent in the case was Mr. V., stated to be a man 
fifty years old and married. Answers were filed denying 
the chairge. but there was no attempt at defence. It 
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appeared that the parties were married in October, 1865, 
and lived happily together. The petitioner was very fond 
of fishing, and to indulge in that sport he often went to the 
coast of Norway. In 1875 he and his wife went to the 
fishing grounds in that country, and near them resided the 
co-respondent. On the return of the petitioner and the 
respondent to this country the latter was taken ill, and for 
ten days was at Margate. When she returned her husband 
went to his club, and on coming home, was surprised to find 
that his wife had disappeared. Some time after she wrote 
him a letter explaining the true position of affairs, whilst 
Col. v., the co-respondent, sent word that if the petitioner 
liked to call him out he would accept the challenge. A 
.chambermaid from the Crown Inn, near Windermere, 
deposed to two persons, whose photographs she recognised 
(those of the respondent and the co-respondent), staying at 
the hotel and passing as man and wife. The jury at once 
found for the petitioner, and the honourable judge granted 
a decree nisi for a divorce, with costs against the co- 
respondent. 

31. — January 31. The husband in this case, Mr. F., 
prayed for a divorce on the ground of his wife's adultery 
with Messrs. N., C, and K. The petitioner was a corn 
merchant residing at Upper Norwood, and it appeared that 
both parties were of respectable parents. They married at 
Newcastle-on-Tyne, and there had been issue of the mar- 
riage. Subsequently to that event they resided at Upper 
Norwood, and it was admitted on all hands that Mrs. H. 
was addicted to intoxication. The whole of the co-respon- 
dents proved, being unaware that she was a married woman, 
having been unduly familiar with her. For Mrs. H. it 
was contended that, though she was prepared to deny 
" specific acts " charged against her, still, owing to her 
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intemperate habits, " she might have misconducted herself 
unaware of it." In the result a decree nisi for a divorce was 
pronounced, and it transpired that the husband was willing 
to grant his wife a liberal allowance. 

32. — The same date. Sir Ch. G., being a widower, 
married in 1857 a daughter of the Rev. C. M. They 
resided at Highden, Sussex, one of the seats of the husband, 
for some years, on what the learned counsel for the peti- 
tioner called " reasonable terms of affection." Latterly, 
however, according to the same statement, the lady was 
irritable in her conduct, and in consequence she and her 
husband did not cohabit, but he made her a good allowance. 
Captain P. was on intimate terms with the parties, and a 
frequent visitor at the house. Sir Ch. received information 
that his wife had been unfaithful to him with that gentle- 
man, and before that time he had had no idea of it, Upon 
this ground the husband instituted the proceedings. As 
for proofs, a witness from "Worthing deposed to making 
certain communications to the petitioner, and a gamekeeper, 
named Charmon, gave testimony to the effect that he* had 
witnessed Lady G. kiss Captain P., and on another occasion 
he had seen greater familiarities. The charge was denied 
upon oath by both the respondent and the co-respondent. 
The counsel for the defence, in a speech of great vigour and 
ability, carefully analysed the evidence given in favour of 
the petitioner, and urged on those who had to return a 
verdict the great improbability of the testimony of the 
witnesses who spoke to acts of undue familiarity. It was 
pointed out how very unlikely it was that the persons 
whose conduct was called in question would, in such a 
public manner as had been related, be guilty of acta likely 
to be witnessed by others. The learned counsel at length 
showed the great intimacy which existed between the 



433 APPENDIX D. 

petitioner and Captain P., and how the latter from an early- 
period had been a welcome guest at the house. He also 
animadverted on the fact that Lady G. was so often left 
alone, and also remarked on the difference which came over 
the household after Miss T. (a half-sister of the petitioner) 
arrived there, and the great preference shown to this lady 
by the husband. Lady G., in her deposition, said her 
relations with Captain P. were innocent. He was an 
intimate friend of her husband's, and there was a room in 
the house which was called " Captain P.'s bedroom," because 
he occupied it when he came to the house. She spoke of 
her going to Buxton, accompanied by Captain P., with the 
full consent of her husband, who had other reasons for not 
accompanying her to that place of resort. Lady G. went 
on to state that she had reason to complain of her husband 
in reference to Miss T., and the circumstance of the com- 
plaint was the cause of great unhappiness to her. She 
denied to have had with Captain P. the acts of familiarity 
that the witnesses deposed to. Sir J. Hannen put it to 
the jury as to whether there was any exaggeration on the 
part of tho witnesses alluded to, or falsehood, and referred 
to the whole details of the friendship that subsisted between, 
the parties.' The jury at once found in favour of the re- 
spondent, and his lordship then dismissed the petition and 
allowed costs. 

33.— February 8. This was the suit of the husband. Sir 
Ch. T., for a divorce on the ground of his wife's adultery 
with Mr. H., co-respondent in the case. The petitioner, 
who descended of a very old family, was a well-connected 
baronet. He became a widower in 1855, his wife having 
been burnt t6 death. He was severely injured when endea- 
vouring to extinguish the flames in which the unfortunate 
lady was enveloped, and in 1874 he lived a very retired life. 
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Jn that year -be met Miss ;G., who belonged to a good 
lamily, and was then ; sixteeji years of age. He formed a 
strong attachment fpi- her, and married the yoimg lady, 
snaking her an allowance of £300 a year, and there was a 
jointure of £1,000 a year. It appeared that they live(J 
fvery happily together, and she acted with great kindness to 
jthe two children of the preceding marriage. The elopement 
of Lady T., therefore, completely overwhelmed him with 
.^astonishment. Without the knowledge of her husband she 
had formed an intimacy with the co-respondent. . The result 
iof inquiries was that the petitioner ascertained that his wife 
jand the co-respondent were- living at the Hotel Wagram, in 
the Rue Rivoli, in Paris, where th&y passed under the name 
X){ Hartington. Sufficient evidence haying been given, the 
jury found for the petitioner, and a decree nisi for a divorce^ 
.with costs, was granted. There was no defenc^. 

34. — Fehruary 9. Mr. T. .sued for a divorce on the 

-ground of his wife's adultery, but the respondent and the co- 

:respondent denied the charge, It was nevertheless proved 

that the wife liad confessed it to her husband and to a doctor, 

^hich the counsel for the defence explained to have, been 

;done only to bring about a reconciliation between the 

.-parties. But Sir James Hannen held that he did not 

believe a woman would confess to being guilty when, she 

was not, and merely for the alleged purpose. He found 

■that proof to be sufficient against the respondent, but not as 

.-against the. co-respondent, whom he did not even condemn 

in costs. This case seems to decide a question which some 

,persons have often proposed, viz., how far the confession of a 

..respondent injures the co-respondent, and «^ce v&rsA. 

- 35. — Februcvry 16. Mr. M., a solicitor practising at 

•Reading, asked for a divorce on the ground of his wife's 

imisconduct with Mr, P.,. a man of means. It appeared 

r F 
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that the parties were married in 1866, and there are five 
children issue. For a period they lived happily together, 
bat subsequently the wife took to habits of intemperance, 
■which disturbed the domestic quietude. The acquaintance 
of the co-respondent was formed, but from what Mr. M. 
observed he objected to his visiting the house. After this 
the wife went to stay with a relation who resides in Notts, 
and sent'a letter infoi-ming the petitioner that she should be 
home at a certain time ; but she did not arrive at the period 
stated. This she explained by saying that she did not leave 
Notts until after the time she had at first intended. When 
a party was given, the petitioner was surprised to see that 
the co-respondent was at his house, and on speaking to the 
I'espondent on the subject she aveired that he had been out 
hunting and had only called casually, a fact that Mr. M. 
felt inclined to doubt, as the co-respondent had his dress 
suit with him. It was now shown that during the peti- 
tioner's absence his wife received the visits of the co-respon- 
dent, and a decree nisi for a divorce, with costs, was 
granted. 

ZQ.—Fehrua/ry 23-26. Captain Ph. S., of the Eoyal 
Navy, married in May, 1849, Miss M. S., and in 1876 he 
had attained a high rank. There were seven children born 
to the couple, three of them being alive and one being under 
age. The lady had brought some property, and on account 
of the expenditure, as well as on account of the education of 
the last child, the parties frequently quarrelled. While in 
the Isle of Wight, in 1869, they had a very grave contention. 
The husband averred to have struck Mrs. S., but only in 
self-defence, since she threatened him with a carving-knife, 
which she denied. Since that time they had only occasion- 
ally cohabited, and iu fact it can scarcely be said that they 
lived as husband and wife. Under the circumstances the 
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wife prayed for a divorce «n the grounds of her husband's 
cruelty and adultery with Mrs. W., a widow, and with a 
servant girl, M. H., who waited on Mr. S. at a time when 
he lived alone in Kingstown, near Dublin. The respondent; 
and the two co-respondents denied the charge ; but some 
witnesses deposed that the respondent frequently visited 
Mrs. W. He stayed in her bedroom when being alone with 
her. He was seen to kiss her, and draw his arm round her 
waist. On one occasion he stayed in Mrs. W.'s room until 
after eleven o'clock at night, the lights being extinguished. 
Sir James Hannen, considering that it was to the interest of 
the parties to settle this i-ather scandalous case, suggested it, 
and the parties, seeming to agree upon a deed of separation, 
the case was suspended. 

37.- — March 13. Captain M. married at the Punjaub 
(India) on the 20th March, 1866, and now asked for a 
divorce on the ground of his wife's adultery with Captain L. 
of the Royal Engineers. It appeared that after the marriage 
the parties resided for some time in India, and afterwards 
Mrs. M., on account of ill-health, came over to stay at her 
sister's. Whilst there she brought Captain L. home with 
her, and subsequently, when out one day, she came home 
stating that she had lost her earrings, and the next day the 
co-respondent came with them stating that he had found 
them. Mrs. W., her sister, spoke to the respondent about 
her conduct, when she declared that, though she might have 
been imprudent, she had not been guilty of any misconduct. 
Subsequently a letter was received from Captain M. stating' 
that he was coming home shortly, and on this the respondent 
announced her intention of meeting him at Brindisi. He, 
however, did not see her there, and in a few days he received. ■ 
a letter from the respondent confessing that she had gone to 
live with Captain L., and said that she hoped some day to 

FF 2 
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ibe forgiven. The porter and the chambermaid of the Duke 
jof: Cornwall Hotel, Plymouth, proved that the respondent 
and the co-respondent had the same rooms there, A decree 
,^isi for a divorce, with costs, was granted-. A 

L. 38. — March 14. Mr. E. J. R., a cotton broker, of 
Xiverpool, sought a divorce by reason of his wife's adultery 
fwith Mr. B., a native of Switzerland. It appeared. that the 
-petitioner, when under age, was sent to Lausanne for educa- 
.tional purposes^ and that while in Switzerland he made the 
^.cquaintance of the respondent, to whom he was married in 
June, 1869, at Balham. The petitioner and the respondent 
.afterwards went to reside at Liverpool, where Mr. E. carried 
on his business. From time to time Mrs. R. went to visit 
her parents in Switzerland, and in the course of one of these 
visits she made the acquaintance of Mr. B. Subsequently 
she admitted to her husband that she had been unfaithful, 
and he, being very much attached to her, forgave her. She 
however, did not give up the intimacy, and the result was 
the present suit. The respondent's counsel said he was not 
in a position to dispute the charge. Evidence was then 
given that at the Victoria Hotel, Fribourg, the respondent 
and the co-respondent passed as man and wife. Sir James 
Hannen pronounced a decree nisi, with costs, allowing the 
wife's costs up to the hearing. 

39.— Mmj II. The Earl of D. married in June,. 1871, 
Miss P., the daughter of a gentleman of high position in the 
county of York, and a child was born in 1872. Mr. CLS. 
became acquainted with the Countess of D. at houses which 
.they both visited, and even latterly he was a constant 
visitor at the Earl's house in London. Intercepted letters 
showed that Mr. S. had addressed the Countess in very 
affectionate terms, and made appointments to meet heR 
According to the petition Lady D. was continually calling 
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on Mr, S.,' sometimes • at ■ a theatre, and sometimes at- his- 
lodgings; and on one occasion, when his lordship was ab-^- 
sent from. his home, she sent the servants to the Zoological-' 
Gardens, andremained alone with Mr. S. until midnight.'^ 
Thence a petition for a divorce, Caroline P. deposed thafr'^ 
in 1877-sh-e was lady-'s maid to the CountoES of D., and herT 
mistress was often visited by Mr. S., who remained witb" 
her ladyship late at night when Lord D. was aiway from- 
home. Some further evidence of a corroborative character? 
was heard. •" The question for the jury (said the petitioner)^' 
would be whether. the respondent and co-respondent, having! 
such feelings towards each other as were indicated by the- 
correspondence and other circumstances, had the opportunity. 
of gratifying them in a criminal way.'' And the jury seems 
to have thought that the parties had the opportunity, sincej 
the verdict was for the petitioner. Consequently the courti 
granted a decree nisi for a divorce, with costs, the Earl of'' 
D. having the custody of the child until further notice. : 
40.- — July 3 and 4. This was the suit of the husband, the; 
Earl of A.', for a dissolution of his marriage on the ground of' 
his -wife's adultery with the co-respondent, the Marquis of B,.. 
There was no defence, and now the Queen's Proctor came!". 
into the case arid charged Lord A. with having been guiltyr 
of collusion, and also of such misconduct that disentitled him.) 
to the relief of the court. The parties were married in 1870,-' 
•when the Earl of A. was twenty-two years of age, and two 
children were born; In 1875' the husband went to India, and;: 
came back a few months after on hearing, according to his.!* 
statement, that an undue intimacy had sprung up betweem' 
his wife and the co-respondent. The two lords had been on.' 
very friendly terms.. In opening the case on behalf of the 
Queen's Proctor, the Attorney-General's speech contained 
this passage : " No opposition was made to the application o£. 
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this morning, which was in itself proof that the whole thing 
bad been agreed to between the parties. Lord A.'s marriage 
with MissW. (Lady A.) ought to have been a happy one; 
but he feared it was not in consequence of the miscondTict of 
Xord A. himself." Evidence was prodiuced to support the 
respective charges, and in consequence of some allegation 
between two of the counsel, his lordship, the learned judge, 
remarked " that in his opinion the Attorney-General had 
but one duty to perform, and that was to see that a petiti- 
tioner who by his conduct was disentitled to the relief 
afforded by the court should not obtain his divorce." The 
evidence went to show : 1st, that Lady A. had cohabited in 
England with Lord B., and gone abroad, where they lived 
as husband and wife ; 2nd, that Lord A. had associated with 
suspicious characters in Cremorne Gardens, and visited 
houses of bad repute ; 3rd, that after he knew of the relar 
tions between his wife and Lord B. he refused at first to 
ask for a divorce, but was at last induced by Lord B, to do 
it. It was found by the juiy (the court concurring in the 
verdict) : 1st, that Lady A. had committed adultery with 
Lord B. ; 2nd, that Lord A. had also committed adultery ; 
3rd, that the two lords had acted in collusion for the pur- 
Jiose of obtaining a divorce. Consequently the petition was 
dismissed, and the petitioner and the co-respondent were 
ordered to pay the costs. 

41. — December 21. In this case the husband prayed for 
a divorce on the ground of his wife's adultery with Mr. B. 
Captain M'T. stated that he was manied in Dublin, and was 
now a captain in a cavalry I'egiment. He was married on 
the 14th of June, 1870, and for a time his wife went with 
him to various places, where he was quai"tered, and then 
they removed to India, where the witness was ordered. At 
first they went to Bangalore, where they made the acquaint- 
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ance of the co-respomlent> The witness observed his wife 
was on very familiar teiius with the co-respondent, and on 
one occasion he noticed that the co-respondent behaved in a 
very ungentlemanly manner by putting his feet upon a chair 
nearthehead of the respondent. After a period of service, 
witness and his wife returned home and in Dublin he noticed 
she got thin and appeared unhappy. He spoke to her about it, 
and then she said that she loved him (the petitioner) as a 
brother, but that she loved the co-respondent as a husbtmd, and 
there had been immoral conduct between them. On hearing 
this, witness communicated with his wife's ne'arest relative in 
Dublin, and the result was that the present proceedings 
were instituted. Mr. F. S. stated that he lived in the 
county of Wicklow, and was uncle to the respondent. He 
was present at the marriage. In consequence of what he 
had heard, he saw the respondent, and reluctantly believed 
that which was alleged against her. He invited her to his 
house, and then he spoke to her about the co-respondent. 
She did not deny that there had been any undue familiarity 
between them. Sir James Hannen granted a decree nisi 
for a divorce, with the costs of the action against the co- 
respondent. 

42. — February 26, 1879. This was the petition of 
Col. K, for a dissolution of his marriage with his wife C, 
on the ground of her adultery with the co-respondent. 
Lord G., from whom he claimed damages. Answers were 
filed denying the charges. It appeared that the pai-tics 
were married in New York, and afterwards resided 
in that city and at Montreal, and they then came 
over to London, and the petitioner took a cottage in 
St. John's Wood. The respondent was taken ill and 
went on the Continent to have medical advice, and on 
her return the cohabitation was resumed until Mrs. N. 
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■went with Ler father to New "^orb. ''WTien th&r&'she and 
her husband correSpondeti in most affectionate terms, and he' 
subsequently took service uncier the Ottoman Government.' 
Gn Mrs. N". fetiirning to Lo'ndon she telegraphed to hei" 
husbaiid, and he sent for her to join, him at Constantinopleii 
and she went accompanied by Lord G. Returning home' 
earlier than was expected- one day, the petitioner heard a. 
noise in the bedroom, and, noticing that his wife was much 
agitated, he then and there accused her of misconduct with 
the co-respondtot, and she acknowledged her crime. Suls- 
sequently she remained the night with the co-respondent, 
and the next day proceeded with him to Smp'na, and from- 
there to England, and in London they passed as " Lord and" 
Lady G." at the Langham Hotel. These facta were shortly 
proved, and, the claim for damages being withdrawn, were" 
not disputed. The jury at once found for the petitioner;: 
and a decree m'si for a divorce with costs was granted. 
' 43. — March 5. In this case the wife petitioned for the' 
dissolution of marriage on the gi'ound of the adultery and 
cruelty of lier husband, Dr. B., a medical man, who 
formerly practised at Ayr, North Britain; The particsi 
were married in 1872 according to the rites of the Presby-: 
terian Church. They afterwards lived at Brough, where 
Dr. B. treated his wife with cruelty. Owing to his conduct 
the petitioner Ze/* hei' husband,' who subsequently formed a, 
connection with a servant in his employ, with whom he 
committed adultery. The case was heard last June, and- 
adjourned for further evidence as to the cruelty. A com^' 
mis.sion was sent to Ayr, and the evidence now fully estab- 
lishing the charges. Sir James Hannen pronounced a decree* 
nisi, with costs, and custody of the children. 

44. — March -Q). The petitioiler, G. N., now carries on' 
busine-s as a wine and spirit merchant in the ' Commerciat 
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Eoad, and he prayed for a divorce from his wife on the 

ground of her misconduct with G. P., the co-respondent, 

who formerly used to live near them. It was there that the 

petitioner, who has occupied parochial offices, was on 

friendly terms with the_ co-respondent, who was often at his 

house. The petitioner was, a*ay .at Margate .and Livei-pool, 

and during his absence P. was there under circumstances 

which left no doubt as to tEe criroinality of his intercourse 

with the respondent, , The petitioner .was called and spoke 

to the facts of the marriage, and a servant in the employ of 

the parties, deposed to acts of familiarity between the 

sespondent and the co-respondent; There was no defence. 

Sir James Hannen gr&nteJ a decree nisi for a dissolution of 

the marriage, with costs.. ; 

^ 45. — The same date.' This was a case of an extraordinary 

nature, as will be seeli from the following- facts : — The 

petitioner, |Irs. 6., after being married to her husband, who' 

if as stated to be in the wine trade, obtained a divorce on the' 

grounds of adultery and cruelty. Subsequently they met,' 

Snd became reconciled, and a second marriage took place. 

After this second ceremony Mrs. G. presented to this courfr 

* petition for a nullity of the second marriage, alleging that 

she was married in the name of " Mrs. G., widow," whereaS" 

it the time she was passing by her maiden name of F. The 

learned judge, however, dismissed the petition ; and the' 

petitioner leariiing that her husband had beenadjudged the>^ 

putative father of x child born at Kingston, entered the* 

present suit. Proof of cruelty was given, and the evidence' 

6i the woman referred to proved the adultery. There was- 

fio defence. Sir James Hannen granted a decree nisi, with' 

qosts',. so that Mrs'. G. — a lady apparently about thirty years^ 

of age^-has obtained two divorces from the same man, a fact, 

almost unprecedented, ^^ 
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Lam vei-sus Nabuire amd Reason in point of Paternity. 

A remarkable case, just tried in France, as reported by 
the Paris correspondent of the Daily Fews, February 27tli, 
1879, corroborates our views in regard to the principle of 
paternity, as laid down by the Roman law, and that of 
modern nations, which we comment upon at pages 118 and 
119. The case, as will be seen by the report here tran- 
scribed, illustrates also the levity with which people, not 
otherwise fools, rush into the enclosure of matrimony even 
when there is no chance of exit through divorce. 

" The Civil Tribunal of Toulouse has given judgment in 
favour of Madame Bobert Magre and her child. This 
siu-t, out of which a criminal one may grow, is already a 
coMse ceUhre, and in its main features peculiarly French. 
The late Eobert Magre, about whose estates his widow and 
his relations have been disputing, was a cavalry officer of 
large fortune. On coming into it he retired &om the mili- 
tary service, and went to live at Toulouse, his native town. 
The winter before last he came to Paris to spend the 
fashionable season. A friend wrote to inquire of him 
whether his heart was free, and if he would like to marry 
Mdlle. Blanche du Penier, who was described as beautiful, 
just eighteen, well-dowered, noble, and religiously educated. 
M. Magre had never seen the young lady, but knew she was 
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of genuine nobility. His imagination: fired up. An affirm- 
ative answer was telegraphed, and the suitor followed it by 
express to offer himself and fortune to Mademoiselle. The 
friend lost no time in introducing him to the Du Perrier 
family. Blanche, whom he thought shy and lovely, as he 
had been told, was shown him twice for a few minutes by 
her mother. The interviews in both cases were short, and 
in the presence of many witnesses. Between the day on 
which- the proposal was made in February and the wedding 
in March, barely time for the publication of the banns 
elapsed. Settlements favourable to the young lady, who 
had nothing but her beauty, were drawn up, the consent of 
the parents obtained, and a splendid trousseau was prepared, 
with a celerity which cost the suitor a mint of money. His 
mother implored him not to desecrate Lent by a wedding 
tour, and remonstrated with the Comtesse du Perrier on 
the profanity of suffering bridal feasts in her house in that 
season. She spoke to deaf ears. On leaving the church 
the newly-married couple started for Nice, the bride taking 
with her a Spanish maid, Faquita, and a lapdog, which she 
insisted on carrying in her arms. It was snappish and 
menacing, and showed its teeth at the bridegroom when- 
ever he attempted to approach his wife. It also mounted 
guard in her chamber at Nice, when a room was hired 
there for the brute, and it was imprisoned there. A " love 
me, love my dog " .scene took place, which ended in the 
bride falling on her knees, confessing, a prior attachment, 
and her expectation of being a mother in October. A cir- 
cumstantial account was given by her of her mishap, , of 
which Faquita was a cenfdante, and it was, then repeated in 
Writing and signed. The dog was sent back to its post, 
and a despatch transmitted to the Comtesse du Perrier 
.announcing that the whole party would start for Toulouse 
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at daybreak in consei^uence of the revelations Blanche had ' 
made. Under maternal influence at Toulouse the bride'; 
declared that her. confession was untrue, and explained that • 
fatigue and nervous excitement had led her into calumniating 
herself and family. The husband hoping this might be so, : 
agreed to keep silence and to live in a separate wing of the: 
Countess's house until time should prove the falsity or 
veracity of the confession. It sho~wed the lady had told the' 
truth. M. Magre then made the full statement of his situa^ ' 
tion to a magistrate as a step to disowning the coming ; 
infant, and quitted Toulouse for Madrid. Simultaneously ' 
Paquita went there also. She was devoted to her mistress' 
in all her secrets ; and on seeing that she tracked liim, M," 
Magre wrote home that she was related to desperadoes, and' 
he feared being murdered by them. He jumped to the con-' 
elusion that to prevent the expected child from being 
bastardised his death was compassed. The day his wife 
gave bjrth to a son in last October he was assailed by armed" 
men with knives and mortally wounded. On his death-i 
bed he made a will in favour of his own family, and a' 
further declaration, which, with the confession made at 
Nice, he entrusted to a notary. The suit brought by his; 
mother was to establish this will, and the disavowal of' 
paternity it contained. The counsel for' the widow and 
infant did not refute the allegations of the other side, and 
limited himself to pleading the fater est quern nuptice de- ' 
monstrant and the Caveat emptor' of the civil law ; and so, 
notwithstanding certain moral evidence, judgment is given, 
from motives of public policy, that the child of the man' 
murdered in Madrid is his legitimate offspring, and will' 
inherit his large fortune. The murder is under diplomatic" 
investigation." 



.AFPENDIIjJ'. 445 



APPENDIX F. 



Married Women! s Property in Scotland. 

•: • Lord Mackenzie's work, from which we quoted at pages 

J4T to 151 the substance of the Scotch legislation in regard 

to married women's property, stopped at 1876. In the 

-following year a Bill, proposed by Mr. Anderson in the 

(-House of Commons, passed both Houses of Parliament and 

■had the Eoyal assent, under the title of "The Married 

."Women's Property (Scotland) Act, 1877 " (40 & 41 Vict. c. 

i29). This Act introduced an alteration in. the power of 

-husbands over their wife's property proceeding fr<im the 

•latter's industry or skill. But the same gentleman, Mr. 

■"Anderson, brought forward in 1878 another Bill thoroughly 

.extending to married women in Scotland the enactments of 

1870 and 1874 (as we understand it) with respect to manied 

■women in England. We did not care to mention in the 

•proper place the aforesaid alteration, hoping to be able to 

report here in full the second Bill. It has really been read 

.^ second time, and passed, in the House of Commons, March 

the 5th, 1879, but has made, it seems, no further progress at 

the- moment this page, goes to press, and it is scarcely 

'.possible that it can reach its completion in the present year. 

, Consequently we feel bound to mention whatever was 

'Contained in the former Bill of 1877, which commenced on 

iJannary Ist, 1878, Its inain clauses read as follows: — • - 

" 3. The jus .mariti and right of administration of the 

husband shall be excluded from the wages and earnings of 
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any married woman, acquired or gained by her after the 
commencement of this Act, in any employment, occupation, 
or trade in which she is engaged, or in any business which 
she can-ies on under her own name, and shall also be 
excluded from any money or property acquired by her after 
the commencement of this A«t through the exercise of any 
literary, artistic, or scientific skill, and such wages, earnings, 
money, or property, and all investments thereof, shall be 
deemed to be settled to her sole and separate use, and her 
receipts shall bes good discharge for such wages, earnings, 
money, or property, and investment thereof. 

" 4. In any marriage which takes place after the com- 
mencement of this Act, the liability of the husband for the 
ante-nuptial debts of his wife shall be limited to the value 
of any property which he shall have received from, through, 
or in right of his wife at, or before, or subsequent to the 
marriage, and any court in which a husband shall be sued 
for such debt shall have power to direct any inquiry or 
proceedings which it may think proper for the purpose of 
ascertaining the nature, amount, and value of such property. 

" 5. This Act shall not affect the rights conferred upon a 
married woman by the Conjugal Rights (Scotland) Amend- 
ment Act, 1861, or the Conjugal Kights (Scotland) Amend- 
ment Act, 1874." 

It will be seen that it merely extends to Scotland a 
portion of the English Act of 1870, and that the pending 
Bill, deficient and imperfect as it is, will be an improvement, 
even if considered only as a step towards the unification of 
the law in the United Kingdom. We may, therefore, 
scarcely doubt that sooner or later it will be converted into 
an Act of Parliament, likely to be followed in time by a 
more advanced and comprehensive measure. 

London) EpriRonAU ^Vilbon, Printer, Eoyal Exchange, E.G. 
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